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I WANT OUT OF THE DEAL!

 
Minnesota s Statutory Cancellation

  
Introduction   

Many builders, brokers and developers are familiar with the Minnesota Statutes § 
559.21 statutory cancellation remedies which apply to real estate purchase agreements and 
contracts for deed.  In 2004, these remedies were expanded by the new Minnesota Statutes § 
559.217 to provide a similar course of action for both buyers and sellers of residential 
purchase agreements.  However all parties to these agreements must be aware of the possible 
pitfalls regarding the application of these unique statutes.  

Minnesota Statutes § 559.21   

Minn. Stat. § 559.21 affords vendors1 with a remedy to definitively and conclusively 
terminate a vendee s2 rights under a real estate contract without any judicial involvement, [i]f 
a default occurs in the conditions of a contract for the conveyance of real estate or an interest 
in real estate.  Under a contract for deed, a vendor must serve notice upon the vendee stating, 
among other things, the vendee is in default under the contract and such default must be cured 
within 60 days, or the contract will terminate.  Alternatively, under earnest money contracts, 
purchase agreements (including both residential and commercial), and exercised options, the 
seller must give 30 days notice.  These notices must be properly served 

 

similar to the 
commencement of a lawsuit.  In addition, the statute mandates that vendors and sellers follow a 
specific format (including specific language and font size) for the cancellation to be effective.   

The non-cancelling party must take action within the notice period.  First, the non-
cancelling party may obtain injunctive relief to bar the cancellation of the contract.  If the 
injunction is granted, the parties may proceed with litigation.  However, if no injunctive relief 
is granted, the contract will terminate thereby authorizing the vendor to retain all amounts paid 
and stripping the vendee of all equity in the property.  Second, the non-cancelling party may 
cure the default and proceed with the transaction.  Failure by the non-cancelling party to do 
anything will terminate the contract.   

In essence, termination of the contract constitutes an election of remedy for the 
parties.  After the contract terminates, the parties lose all claims they may have against each 
other.  This includes a buyer s right to earnest money or a vendor s right to payments under a 
contract for deed.  However, if a vendee has taken possession of the property, a vendor may 
still bring an eviction action as the termination effectively foreclosed the vendee s legal interest 
in the property.   

Prior to 1985, Minn. Stat. § 559.21 did not contain the specific term purchase 
agreement , and was thought only to apply to contracts for deed.  However, the Minnesota 
Supreme Court held in Romain

 

that Minn. Stat. § 559.21 applied to all

 

contracts pertaining to 

                                         

 

1  The vendor is a defined term in the statute, but typically means a seller.

 

2  The vendee is also a defined term in the statute, but typically means the purchaser.
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the sale of real estate where an equitable conversion had occurred.  Romain v. Pebble Creek 
Partners, 310 N.W.2d 118 (Minn. 1981).  Under the doctrine of equitable conversion, a buyer 
is deemed to have equitable title to the property (while the vendor still holds legal title) when a 
contract is sufficiently certain and complete in its essential terms that ordinarily specific 
performance will lie.  An equitable conversion is almost certain to occur when executing most 
standard form purchase agreements unless contract contingencies fail.     

The parties must be aware that § 559.21 will only apply if a vendee defaults.  It does 
not apply when a contract fails by it own terms, such as failed financing or zoning 
contingency.  However, contracts which provide that a default will cause the contract to be null 
and void will fall under § 559.217 as analyzed below.   

Minnesota Statutes § 559.217   

Minn. Stat. § 559.21 provided an inadequate remedy from the perspective of many 
brokers, developers, and buyers.  While a purchase agreement could always be terminated by 
the agreement of the parties, rarely is such an agreement reached.  As a result, if the buyer 
refused to terminate the agreement, the seller would be uncertain as to the applicability of 
Minn. Stat. § 559.21 and, if it was applicable, the seller still had to wait for 30 days before it 
could sell the property to another buyer.  In contrast, when the seller refused to sign a 
cancellation agreement, the buyer could not utilize the Minn. Stat. § 559.21 remedies as they 
are only available to sellers.  Instead, the buyer was required to confirm the agreement was 
cancelled by way of the court system.  In the meantime, brokers were left in limbo, as they 
had no mechanism to determine who was entitled to the earnest money in either situation.   

Minn. Stat. § 559.217 attempts to alleviate some of these concerns.  This new statute 
only applies to residential3 earnest money contracts, purchase agreements, and exercised 
options.  Minn. Stat. § 559.217 provides both buyers and sellers with two distinct remedies: 
(1) cancellation with the right to cure; and (2) declaratory cancellation.  Declaratory 
cancellation should be used when the contract is terminated by its own terms, such as a failed 
contingency.     

Similar to its predecessor (Minn. Stat. § 559.21), Minn. Stat. § 559.217 requires notice 
be served in a manner consistent with commencement of a lawsuit.  In addition, the notice 
must comply with specific statutory format requirements, including specific language and font.  
A party wishing to avail itself of Minn. Stat. § 559.217 remedies must be diligent in complying 
with the statute to ensure proper notice is served. 

Minn. Stat. § 559.217 

 

Right to Cure Cancellation

   

After a party defaults, or if an unfulfilled condition exists which does not terminate the 
contract, either party may begin the cancellation procedure by serving (hand delivered personal 
service) notice specifying the residential real property subject to the agreement.  This notice 
must include the property s legal description, the date of the purchase agreement and names of 

                                         

 

3 Residential is defined as real property, including vacant land, occupied by or intended to 
be occupied by, in the aggregate, 1 to 4 families as a residence. 
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the parties, the unfulfilled condition or default, and a statement that the agreement will be 
cancelled 15 days after service if the unfulfilled condition or default is not cured.  The notice 
must also state the name, address and telephone number of the party (or attorney) who served 
the notice.  Once again, the specific form of notice and method of service is set forth in the 
statute and must be strictly followed.   

At this point, the party receiving notice of cancellation has four options: (1) do nothing; 
(2) cure the default or unfulfilled condition; (3) go to court and obtain an order suspending the 
cancellation of the agreement, thus preserving the party s right to damages or specific 
performance; or (4) serve its own notice of cancellation, (i.e., cross-cancellation).   

If the served party does nothing, the contract will terminate at the end of the 15 day 
right to cure period.  Consequently, the party who commenced the procedure is entitled to 

the earnest money, regardless of what the agreement says or who actually defaulted.  This is 
perhaps the biggest pitfall for the non-defaulting party.  A party who serves notice may obtain 
the earnest money from the broker (or other agent holding the money) by simply executing an 
affidavit stating proper notice was served, unless the cancellation is suspended by a court or a 
counter-cancellation notice is served.  The broker is required to distribute the earnest money 
upon receiving such an affidavit from the cancelling party.   

If the served party cures the default or unfulfilled condition, then the contract continues 
to be in full force and effect.  However, if there is any dispute as to whether there is a default 
or an unfulfilled condition, the following two Minn. Stat. § 559.217 remedies are most 
appropriate.   

First, and the most expensive option, the party may obtain a suspension order from the 
court.  The served party must proceed with caution when utilizing this option, as the statute 
authorizes limited court filing fees, attorney s fees, and costs of service to the prevailing party 
in such a case.  Nonetheless, this may be the only option if the party wishes to seek damages 
or an order compelling the sale of the property.   

The last option is unique to § 559.217.  The served party may serve its own 
cancellation notice in the same form as if it had been the initiator of the procedure.  This 
causes the contract to cancel immediately when the second notice is served, but the issue of 
who is entitled to the earnest money will survive the cancellation.  As a result, the earnest 
money may only be distributed by an agreement of the parties or by court order.  This may 
provide the best option for a party who seeks all or some of the earnest money, but is 
uninterested in damages or compelling a sale of the property.  

Minn. Stat. § 559.217 

 

Declaratory Cancellation

   

Declaratory cancellation is appropriate when, an unfulfilled condition exists after the 
date specified for fulfillment in the terms of the purchase agreement which by the terms of 
the purchase agreement cancels the purchase agreement.  This procedure is most commonly 
used when a financing contingency fails.  The declaratory cancellation notice must specify the 
residential real property subject to the agreement including its legal description, the purchase 
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agreement by date and names of the parties, the unfulfilled condition, and state that the 
agreement is cancelled and will be complete within 15 days unless the served party secures a 
court order suspending the cancellation.  Similar to the § 559.217 right to cure notice, a 
declaratory cancellation notice must, once again, strictly comply with form and service 
statutory requirements.   

Subsequent to receiving a declaratory cancellation notice, the served party has three 
options: (1) do nothing and forfeit further rights under the contract; (2) secure a court order 
suspending the cancellation; or (3) counter-serve its own notice of cancellation and litigate any 
rights to all or a portion of the earnest money.  Since declaratory cancellation is only to be 
used when the agreement has terminated by its own terms, the served party does not have a 
right to cure any unfulfilled conditions.  Yet again, the major pitfall here is that the party who 
serves notice is entitled to the earnest money regardless of what the contract says, unless a 
suspension order is obtained or a counter-cancellation is served within the 15 day period.  The 
same rules apply as to court costs and attorney s fees in a declaratory cancellation action as 
they do in right to cure action.  

Conclusion   

The newer residential purchase agreement cancellation statute, § 559.217, contains 
distinct advantages over its predecessor § 559.21, by providing remedies for all parties to the 
transaction.  Additionally, it allows properties to be put back on the market quickly, and 
provides brokers with much better guidance as to the status of earnest money in the event of a 
dispute.  Nonetheless, as the attached charts demonstrate, the statutes remain overly 
complicated and provide a number of traps for the unwary.  These statutes present useful 
options, but must be used carefully.  
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