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 Please note the FAQ.HELP TAB located to the right of the main presentation. On this page you will find answers to the top questions asked by
attendees during webcast such as how to fix audio issues, where to download the slides and what to do if you miss a secret word. To access this
tab, click the FAQ.HELP Tab to the right of the main presentation when you’re done click the tab of the main presentation to get back.

 For those viewing the webcast on a mobile device, please note:

o These instructions are for Apple and Android devices only. If you are using a Windows tablet, please follow the instructions for viewing 
the webcast on a PC. 

o The FAQ.HELP TAB will not be visible on mobile devices.
o You will receive the frequently asked questions & other pertinent info through the apps chat window function on your device. 
o On Apple devices you must tap the screen anywhere to see the task bar which will show up as a blue bar across the top of the screen. 

Click the chat icon then click the chat with all to access the FAQ’s.
o Feel free to submit questions by using the “questions” function built-in to the app on your device.
o You may use your device’s “pinch to zoom function” to enlarge the slide images on your screen.
o Headphones are highly recommended. In the event of audio difficulties, a dial-in number is available and will be provided via the app’s 

chat function on your device.
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 Follow us on Twitter, that’s @Know_Group to receive updates for this event as well as other news and pertinent info.

 If you experience any technical difficulties during today’s WebEx session, please contact our Technical Support @ 866-779-3239. We will post the
dial information in the chat window to the right shortly and it’s available in the FAQ.Help Tab on the right. Please redial into the webcast in case of
connectivity issue where we have to restart the Webex event.

 You may ask a question at anytime throughout the presentation today via the chat window on the lower right hand side of your screen. Questions
will be aggregated and addressed during the Q&A segment.

 Please note, this call is being recorded for playback purposes.

 If anyone was unable to log in to the online webcast and needs to download a copy of the PowerPoint presentation for today’s event, please send
an email to: info@theknowledgegroup.org. If you’re already logged in to the online Webcast, we will post a link to download the files shortly and it’s
available in the FAQ.Help Tab
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 If you are listening on a laptop, you may need to use headphones as some laptops speakers are not sufficiently amplified enough to hear the
presentations. If you do not have headphones and cannot hear the webcast send an email to info@theknowledgegroup.org and we will send you
the dial in phone number.

 About an hour or so after the event, you'll be sent a survey via email asking you for your feedback on your experience with this event today - it's

designed to take less than two minutes to complete, and it helps us to understand how to wisely invest your time in future events. Your feedback is

greatly appreciated. If you are applying for continuing education credit, completions of the surveys are mandatory as per your state boards and

bars. 6 secret words (3 for each credit hour) will be given throughout the presentation. We will ask you to fill these words into the survey as proof

of your attendance. Please stay tuned for the secret word. If you miss a secret word please refer to the FAQ.Help tab to the right.

 Speakers, I will be giving out the secret words at randomly selected times. I may have to break into your presentation briefly to read the secret

word. Pardon the interruption.
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MobileCLE.org is simple to use:

On any device, log into your mobileCLE.org account and choose a LIVE 
continuing legal education webcast or recorded/on-demand course using one 
of our many powerful search engines (by legal practice area or keywords such 
as Patent, FACTA, Data Privacy, eDiscovery etc.).

Register for your CLE webcast by clicking the reserve button.

On the day and time of your LIVE webcast, simply click Launch! and with 2 taps 
on your screen you’re earning CLE!

Practice Areas:
Administrative Law, Alternative Dispute Resolution, Antitrust, Appellate Litigation,
Bankruptcy, Communications Law, Corporate Law, Employment/Labor Law,
Environmental Law, Government Contracts Law, Health Law, Immigration Law,
Intellectual Property Law, International Development Law, International Trade Law,
Mergers and Acquisitions, National Security Law, Privacy Law, Real Estate Law,
Securities Law, Sports/Entertainment Law, Tax Law, Trusts and Estates Law, and
White Collar Crime

To sign up:
www.mobilecle.org

Basic
Annual Subscription – LIVE CLE 

Webcasts $199 (After Instant 
Discount)

Pro
Annual Subscription – LIVE CLE & 
Recorded Webcasts $299 (After 

Instant Discount)

You get all these features:

 Unlimited Access to LIVE CLE 
Webcasts & Materials PLUS

 Free CLE Credit Processing
 Unlimited Access to Course 

Materials for LIVE Webcasts
 One-Click Registration
 Free Webcast Calendar 

Organizer with Outlook 
Integration

$16.58 per month
(Billed Annually – $199)

You get all these PRO features:

 Unlimited Access to LIVE CLE 
Webcasts & Materials PLUS

 Free CLE Credit Processing
 Unlimited Access to Course 

Materials for LIVE Webcasts
 One-Click Registration
 Free Webcast Calendar 

Organizer with Outlook 
Integration

 Unlimited Access to Recorded 
Webcasts & Materials

$299 per year
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Butterfield Schechter LLP is San Diego’s largest firm focusing almost
exclusively on employee benefits law. Its primary areas of practice include
ESOPs; pension, profit sharing & 401(k) plans; stock option plans; ERISA
compliance & litigation; fiduciary counseling; and IRS & DOL audits. Other
practice areas include QDRO preparation; business transaction &
succession planning; tax law; and estate planning. The firm’s broad-based
clientele includes corporations, individuals, partnerships, limited liability
companies, joint ventures, qualified retirement plans, nonprofit
organizations, and government agencies. The attorneys at Butterfield
Schechter LLP are dedicated to providing top-quality legal service tailored to
clients’ needs. Their commitment to excellent service and combined
experience fosters positive and efficient solutions for clients across the
country.

Greenberg Traurig, LLP is an international, multi-practice law firm with
approximately 2,000 attorneys serving clients from 38 offices in the United
States, Latin America, Europe, Asia, and the Middle East. The firm is No. 1
on the 2015 Law360 Most Charitable Firms list, second largest in the U.S.
on the 2016 Law360 400, Top 20 on the 2015 Am Law Global 100, and
among the 2015 BTI Brand Elite.
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Felhaber Larson is a full-service law firm located in Minneapolis & St. Paul
with a more than 70-year history of serving clients. They offer a full range of
services, with a strong emphasis on employee benefits, labor & employment
law, business law and transactions, real estate, business, health law and
civil litigation.

The Felhaber brand is Small Firm Relationships, Large Firm Impact. That's
the promise they deliver to all of their clients who range from Fortune 500
companies to small businesses, start-ups and individuals.



Brief Speaker Bios:

Corey F. Schechter

Corey Schechter earned a B.A. in Political Science, magna cum laude, in 2008 from the University of San Diego. He received his J.D.
from California Western School of Law in 2011. Mr. Schechter is admitted to practice law before the courts of the State of California,
the United States District Court for Southern, Central, and Northern Districts of California, and the United States Tax Court. He is also
a member of the ABA, the State Bar of California, and the San Diego Chapter of the Western Pension and Benefits Conference.
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Todd D. Wozniak

Todd D. Wozniak is a trial lawyer who defends companies and public institutions throughout the United States in labor and
employment, ERISA, and business disputes. He is co-chair of the firm’s National Labor & Employment Practice’s ERISA Litigation
team and is experienced in ERISA and employee benefits litigation. He is also experienced in wage and hour litigation, state and
federal whistleblower statutes, non-discrimination laws, plant closing and mass layoff laws, collective bargaining and traditional labor
relations, executive contracts and compensation, noncompete and trade secrets litigation, and partnership/business disputes

► For more information about the speakers, you can visit:  https://theknowledgegroup.org/event-homepage/?event_id=1878

Ruth S. Marcott

Ruth Marcott, a shareholder at Felhaber Larson in Minneapolis practices commercial law, specializing in employee benefits advice
and litigation, health information privacy, false health claim act issues, business ownership disputes and specialty issues in
commercial transactions and disputes.



The complexities of the latest Employee Retirement Income Security Act (ERISA) claims and the stakes involved for all
parties are remarkably high. There are significant differences involved in defending against these claims and in the types of
emerging cases. It’s completely apparent that defense and management of these complex claims are an uphill battle for
businesses and in-house counsel. Recent Supreme Court ERISA cases will likely have a significant impact on litigation
trends in 2017 which underscores the need for businesses to secure full knowledge of the laws and regulations to be able to
avoid future ERISA litigation risks.

In this LIVE Webcast, a panel of distinguished professionals and thought leaders assembled by The Knowledge Group will
provide the audience with an in-depth discussion of the fundamentals as well as the potential trends in ERISA Litigation in
2017 and Beyond. The speakers will also provide expert thoughts and opinions to help the audience adapt to the intricate
environment of ERISA Litigation.

Key topics include:

• Recent Court Decisions
• Current Litigation Trends
• Litigation Challenges
• Forecast on Litigation Trends
• Regulatory Outlook
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SEGMENT 1:

Corey F. Schechter
Attorney
Butterfield Schechter LLP

SEGMENT 2:

Todd D. Wozniak
Shareholder
Greenberg Traurig, LLP

SEGMENT 3:

Ruth S. Marcott
Shareholder
Felhaber Larson



Introduction

Corey Schechter earned a B.A. in Political Science, magna cum laude, in 2008 from the University of San Diego. He

received his J.D. from California Western School of Law in 2011. Mr. Schechter is admitted to practice law before the courts

of the State of California, the United States District Court for Southern, Central, and Northern Districts of California, and the

United States Tax Court. He is also a member of the ABA, the State Bar of California, and the San Diego Chapter of the

Western Pension and Benefits Conference.

Mr. Schechter handles a wide range of employee benefits matters, including ERISA litigation (representing both plaintiffs

and defendants), ERISA-compliance and fiduciary counseling, designing and drafting qualified and non-qualified employee

benefit plans, and preparing state domestic relations orders and “qualified domestic relations orders” (or “QDROs”) under

ERISA.
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EMPLOYER STOCK-DROP CLAIMS
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Employer Stock-Drop Claims

OVERVIEW:
• Class actions, typically.
• Based on allegations of imprudently offering employer stock as an investment option to the plan,

– constituting a breach of fiduciary duty (generally, the duty of prudence).
• Due to sharp decline in value of employer’s stock.
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Employer Stock-Drop Claims, cont.
PLEADING STANDARDS :

• Pre-Dudenhoeffer (2014): Fiduciaries presumed to have acted prudently in offering company stock as 
investment option unless they knew or should have known that the company’s situation was dire or 
was in imminent danger of collapse. (The “Moench Presumption of Prudence”)

• Post-Dudenhoeffer: Fifth Third Bancorp v. Dudenhoeffer, 134 S.Ct. 2459 (2014). Supreme Court 
develops entirely new pleading standard for stock-drop claims 

• Plaintiff must plausibly allege that:
a) “Special circumstances” existed requiring fiduciaries to recognize based on information 

available to the public that the market was over- or under-valuing the company stock; or
b) Fiduciaries could have taken an alternative action consistent with securities laws and which 

would not do more harm to the plan than help it, based on information that is unavailable to 
the public.
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Employer Stock-Drop Claims, cont.
• Dudenhoeffer Background:

– Fifth Third Bancorp maintained an ESOP for the benefit of its employees.
– The ESOP invested in shares of the company, which was publicly-traded.
– Due to the economic downturn of 2008, the company experienced a sharp decline in the value of 

its stock.
– Participants bring claim against ESOP fiduciaries for breach of fiduciary duty.

• Dudenhoeffer’s modified pleading standard arguably applied only to claims involving publicly-traded 
shares. (e.g.: Allen, infra)
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Employer Stock-Drop Claims, cont.
Effect of Dudenhoeffer on Closely-Held Cos.

• Lower court rulings since Dudenhoeffer generally favorable to defendants-bar, with some exceptions. Result = fewer cases 
filed alleging imprudent investment choice.

• Allen v. Greatbanc Trust Co., 835 F.3d 670 (7th Cir. 2016):
• Facts: ESOP acquired shares of company stock for less than adequate consideration using a loan from the company to the 

ESOP for the acquisition. Greatbanc, as independent trustee of the ESOP facilitated the transaction. Plaintiffs allege Greatbanc
engaged in a prohibited transaction and failed to obtain an appropriate valuation of the company.

• Procedural History: Dist. Ct. dismissed complaint due to plaintiffs failure to properly plead a breach of fiduciary duty in 
accordance with Dudenhoeffer. Plaintiffs appealed to 7th Circuit, where Dist. Ct. decision overturned, finding Plaintiffs plausibly 
alleged a prohibited transaction and breach of fiduciary duty in their complaint.

• 7th Circuit’s Findings: Plaintiffs met their pleading burden by alleging: (1) the stock value dropped dramatically after the sale 
(implying the value was inflated); and (2) that the loan came from the employer-seller rather than from an outside entity 
(indicating that outside funding was not available). In the opinion of the 7th Circuit, these facts supported an inference that 
Greatbanc breached its fiduciary duty, either by failing to conduct an adequate inquiry into the proper valuation of the shares or 
by intentionally facilitating an improper valuation. 7th Circuit found Dudenhoeffer’s pleading standard inapplicable to cases 
involving stock which is not traded publicly. Plaintiff must merely plead a breach of a fiduciary duty and explain how the breach 
was accomplished. (7th Circuit adopted position taken by Secretary of Labor in amicus brief.)

• Hill v. Hill Bros. Construction Co., 2016 U.S. Dist. LEXIS 40225 (N.D. Miss., Mar. 28, 2016):
• Facts: ESOP purchased company stock from shareholders. Within 6 months, company ceased operations and participants 

were notified the shares were worthless. Plaintiffs allege the plan assets were imprudently managed. Defendants argued that 
plaintiffs failed to plead their claim in accordance with Dudenhoeffer – specifically, that they failed to plead an alternative action 
defendants could have taken that would not have caused more harm than good to the ESOP. Plaintiffs argued in turn that 
Dudenhoeffer’s pleading requirements did not apply because the company stock was not publicly-traded. 

• Dist. Ct. Holding: Dudenhoeffer’s pleading standards do apply to claims involving stock which is not publicly-traded. Plaintiffs 
failed to plead an alternative action that a prudent fiduciary in the same circumstances could have taken that would not cause 
the plan more harm than good. Plaintiffs also failed to plead causal connection between the alleged breach and the loss 
incurred.

• See also, Vespa v. Singler-Ernster, Inc., 2016 U.S. Dist. LEXIS 155048 (N.D. Cal. Nov. 8, 2016): California district court 
case adopting the holding in Hill. Watch to see if ruling is appealed to 9th Circuit!!!
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FORUM SELECTION CLAUSES
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Forum Selection Clauses
• “Forum Selection Clause” – a contractual provision in which the parties establish the place (such as 

county, state, type of court, [or the federal district]) for litigation between them. (Black’s Law 
Dictionary)

• General Test of Enforceability:
– M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972): Such clauses are presumptively valid 

and enforceable unless party challenging enforcement clearly demonstrates enforcement would 
be unreasonable and unjust. Such clauses should not be enforced if enforcement would 
contravene a strong public policy of the forum in which suit is brought.

– Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585 (1991): Such clauses need not be 
specifically bargained-for between the parties, but if not bargained-for they will be subject to 
scrutiny by the court for fairness. Affected party should be put on reasonable notice of the clause.
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Forum Selection Clauses, cont.
ERISA’s Purpose and Venue Provision

• One of the primary purposes of ERISA is to provide "ready access to the Federal courts" so as "to 
protect … the interests of participants in employee benefit plans and their beneficiaries." 29 USC §
1001(b).

• ERISA Sec. 502(e)(2): Where an action under this subchapter is brought in a district court of the 
United States, it may be brought in the district where the plan is administered, where the breach took 
place, or where a defendant resides or may be found.

December 07, 2016

19

SEGMENT 1:

Corey F. Schechter
Attorney
Butterfield Schechter LLP



Forum Selection Clauses, cont.
Cases Involving Forum Selection Clauses

• Smith v. AEGON Companies Pension Plan, 769 F.3d 922 (6th Cir. 2014): Held that ERISA’s venue 
provision did not invalidate the forum selection clause contained in the Plan. Further found, “ready 
access to the Federal courts” is satisfied so long as Plaintiff is provided a venue in a federal court. 
Held that the forum selection clause provision of the plan applied not only to a claim for benefits, but 
to all claims brought under ERISA by a participant or beneficiary. 

– DOL filed an amicus brief arguing that forum selection clauses contained in ERISA plans 
conflicted with ERISA’s statutory provisions concerning the protection of participants and 
beneficiaries and the venue options available to them pursuant to the statute. 6th Circuit did not 
find the argument persuasive.

– Dissenting opinion: “Requiring Plaintiff to litigate in a distant venue imposes a substantial 
increase in expense and inconvenience that obstructs his access to federal courts. Because the 
express purpose and policy of ERISA is to provide unobstructed access to a forum in which 
participants and beneficiaries can pursue their claims for benefits, the unilaterally added venue 
selection clause at issue in this case should be deemed unenforceable.” Id., at 936.

– Majority ruling appealed to SCOTUS. Certiorari denied. DOL filed amicus brief with SCOTUS 
asserting its position concerning forum selection clauses, but also argued that certiorari should 
be denied to allow a split to develop among the circuit courts on their enforceability.

• In Re: Lorna Clause, No. 16207 (8th Circuit, Sept. 27, 2016): On transfer from AZ dist. ct., held that 
the forum selection clause contained in the plan at issue (which required claims to be litigated in 
Missouri) was enforceable.

– DOL filed amicus brief arguing its position taken in Smith. NOTE: DOL has thus far had no 
success at the appellate court level in arguing these clauses are unenforceable as contradicting 
ERISA’s statutory provisions.
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Forum Selection Clauses, cont.
Cases Involving Forum Selection Clauses, cont.

• Dumont v. PepsiCo, Inc., 2016 U.S. Dist. LEXIS 84853 (D. Me., June 29, 2016): Held that the forum 
selection clause contained in the plan (requiring claims to be litigated in the Southern District of New York) 
should not be enforced because it contravenes the public policy of ERISA. “The fact that ERISA's venue 
provision allows participants to file suit where they reside, coupled with the explicit textual statement in favor 
of ‘ready access’ to federal court, means that enforcement of the forum selection clause is contrary to 
ERISA's public policy.” Id., at *26. 

– Plaintiff’s most “ready” federal district court is the district in which he or she resides. Id., at *27-28.
• Harris v. BP Corp. N. Am., 2016 U.S. Dist. LEXIS 89593 (N.D. Ill., July 8, 2016): Held that such clauses 

violate the public policy of ERISA, of which one of the primary purposes is providing participants and 
beneficiaries with ready access to the federal courts. “ERISA's broader context suggests that it was intended 
to ensure that beneficiaries could pursue their rights without inordinate inconvenience.” Id., at *15.

– “ERISA's dual values are best served by preserving plaintiffs' rights to sue in any of those venues set 
forth in [ERISA] and permitting plans to specify choice of law to prevent plans from being governed by 
numerous states' laws. Id., at *22.

• While a split does not yet exist among the circuit courts on the enforceability of these clauses (both 
circuit courts to rule on the issue have found such clauses valid and enforceable), several district 
courts have found these clauses unenforceable. It is highly likely that one of these rulings will be 
upheld at the appellate-level within the next year or so, creating a split among circuits.
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Introduction

Todd D. Wozniak is a trial lawyer who defends companies and public institutions throughout the United States in labor and

employment, ERISA, and business disputes. He is co-chair of the firm’s National Labor & Employment Practice’s ERISA

Litigation team and is experienced in ERISA and employee benefits litigation. He is also experienced in wage and hour

litigation, state and federal whistleblower statutes, non-discrimination laws, plant closing and mass layoff laws, collective

bargaining and traditional labor relations, executive contracts and compensation, noncompete and trade secrets litigation,

and partnership/business disputes. During his career, Todd has defended more than a dozen class or collective actions and

tried more than 40 cases or arbitrations to verdict.

Todd is a frequent lecturer and writer on a wide range of employment and business related issues, including protecting trade

secrets, implementing reductions-in-force, pre-dispute arbitration agreements and programs, class action defense, ERISA

compliance and preemption, eDiscovery, and wage and hour compliance.
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Fiduciary Investment Litigation: 
Excessive Fee And Stable Value Cases
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Current Landscape of Fee Cases 
and Defense Strategies

> Brief History of Excessive Fee Litigation

> Recent Influx of Lawsuits

> New Targets and Trends 
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September 2006:  Watershed Moment
> September 2006: 13 separate lawsuits filed against John Deere, Boeing, General Dynamics,

Lockheed Martin and others

> Among key claims: employers violated fiduciary obligations under ERISA by selecting investment
options and/or service providers that charged excessive fees and failed to disclose revenue sharing
arrangements
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Defenses Used Then and Now
> “Safe Harbor” provision of ERISA § 404(c)(1) provides defense to employers.

> Fiduciaries not liable for losses incurred by plan participants as result of investment decisions so long
as certain requirements met.

> To take advantage of ERISA 404(c) plan must satisfy three requirements:

1) Investment menu requirements;

2) Plan design and administrative requirements;

3) Information and disclosure requirements
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Hecker v. Deere and Progeny
> Original Decision, Hecker v. Deere & Co., 556 F.3d. 575 (7th Cir. 2009), upheld dismissal of case

against John Deere based on the view that Hecker’s complaint did not state a claim. Court stated:

“Even if [§404(c)] does not always shield a fiduciary from any imprudent selection of funds under every
circumstance that can be imagined, it does protect a fiduciary that satisfies the criteria of [§404(c)] and
includes a sufficient range of options so that the participants have control over the risk of loss.”

[Emphasis added]
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Hecker v. Deere and Progeny
> Hecker v. Deere, 569 F.3d. 708 (2009), “clarified” earlier ruling.

> Backtracked from statement that 404(c) defense is available if a sufficiently large number of
investment options is included in the plan:

“[Such a strategy] could result in the inclusion of many investment alternatives that a reasonable fiduciary
should exclude. It also would place an unreasonable burden on the unsophisticated plan participants who
do not have the resources to pre-screen investment alternatives. The panel’s opinion, however, was not
intended to give a green light to such ‘obvious, even reckless, imprudence in the selection of
investments…’” [Emphasis added]
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Recent Themes in Litigation
> Fee litigation lawsuits challenged fees and expenses associated with 401(k) plans.

> Challenged “revenue sharing” arrangements with plan service providers and claimed selection of
various types of investment options, such as retail mutual funds and actively managed funds, charged
plan participants excessive fees.

> Outcomes: Defendants prevailed in many cases, but plaintiffs’ bar still achieved substantial
settlements.

> Plaintiffs emboldened to push envelope in fee cases.

> Case dynamics: small individual losses but high litigation costs. Winning on Rule 12 motion may
sometimes be difficult.
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Recent Important Cases 
Making an Impact

> Tibble, Tussey, and Tatum

> Tibble v. Edison Int’l, 135 S.Ct. 1823 (2015)

> Tatum v. RJR Pension Investment Comm., 761 F.3d. 346 (4th Cir. 2014)

> Tussey v. ABB, Inc., 746 F.3d. 327 (8th Cir. 2014)
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ERISA’s Statute of Limitations
> 29 U.S.C. § 1113:

No action may be commenced under this subchapter with respect to a fiduciary’s breach of any
responsibility, duty, or obligation under this part, or with respect to a violation of this part, after the earlier of
–

(1) six years after

(A) the date of the last action which constituted a part of the breach or violation, or

(B) in the case of an omission the latest date on which the fiduciary could have cured the
breach of violation, or

(2) three years after the earliest date on which the plaintiff had actual knowledge of the breach or violation;
EXCEPT that in the case of fraud or concealment, such action may be commenced not later than six years
after the date of discovery of such breach or violation.
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Tibble Implications for SOL Defense
> Tibble v. Edison Int’l, (C.D. Ca.) (filed 2007)

> Challenged the selection of retail share class mutual funds for $3+billion plan, including funds added
in 1999 and funds added in 2002

> Bench trial conducted in 2009: As to the 1999 funds:

 Court permitted plaintiffs to argue that the claims were timely because the funds had undergone
significant changes within the 6-year period that should have prompted fiduciaries to do a full
due-diligence review.

 Held that plaintiffs failed to meet their burden of showing a prudent fiduciary would have
conducted a full due diligence review as a result of the alleged changed circumstances.
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Tibble Implications for SOL Defense
> 9th Circuit Decision: 729 F.3d. 1110 (2013)

> Ninth Circuit affirmed.

> As to the 1999 funds, held that the claims were untimely because petitioners had not established a
change in circumstances that might trigger an obligation to conduct a full diligence review within the 6-
year statutory period.

> Stated that “[c]haracterizing the mere continued offering of a plan option … As a subsequent breach
would render” the statute meaningless.

> Plaintiffs had argued that a fiduciary has a continuing duty to monitor plan investments and remove
imprudent ones that could give rise to a claim within the limitations period. Court rejected this theory.

> On rehearing, holds that Firestone deference (arbitrary and capricious standard) applies to claims
under Section 404(a)(1)(D), but leaves open whether deference applies to other breaches of duty
under Sections 404(a)(1)(A) and (B).
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Tibble Implications for SOL Defense
> Tibble v. Edison Int’l., 135 S. Ct. 1823 (2015)

> 9-0 decision, vacating and remanding case.  Held:

 Ninth Circuit had failed to consider the trust law principles that inform ERISA fiduciary duties

 Under trust law, fiduciaries have a “continuing duty to monitor investments and remove
imprudent ones.”

 This duty is “separate and apart from” duties with respect to the initial selection of investment.

 Fiduciary is required to conduct a “regular review” of its investments, the “nature and timing” of
which is contingent on the circumstances.

 Court did not define what the duty to monitor entails.

 Noted that the lower courts may ultimately conclude that defendants “did indeed conduct the sort
of review that a prudent fiduciary would have conducted.”
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Tibble Implications for SOL Defense
> Impact on pleading standards?

> Supreme Court recognized an ongoing duty to monitor, but declined to define the scope of the duty.

> The Court specifically stated that “the nature and timing of the review” would be “contingent on the
circumstances.”

> What does a plaintiff need to plead in order to state a claim for breach of the duty to monitor that is
“plausible on its face” (Twombly)?

> Defense view: Tibble suggests that a plaintiff must make some allegation about the nature and scope
of the review that would be warranted under the circumstances, and state how the fiduciaries failed to
conduct such review.

> Plaintiff view: Rule 8 does not require that level of specificity. How could a participant meet such a
pleading burden without access to information about the fiduciary process?

> See White v. Chevron Corp., Civ. No. 16-cv-0793 (N.D. Cal. 2016), granting motion to dismiss
excessive fee and stable value claims under Iqbal/Twombley.
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Intersection with Tatum v. RJR 
Pension Inv. Comm. -Burden of Proof

> Tatum v. RJR Pension Investment Comm., 761 F.3d. 346 (4th Cir. 2014)

> Plaintiff Tatum alleged that RJR breached its fiduciary duties under ERISA when it liquidated two
funds held by the plan on an arbitrary timeline without conducting a thorough investigation, which
resulted in a substantial loss to the plan.

> District Court found RJR did breach its fiduciary duty of procedural prudence so it bore the burden of
proving that this breach did not cause loss to the plan participants

> District Court concluded that RJR met this burden because it established that “a reasonable prudent
fiduciary could have made [the same decision] after performing [a proper] investigation.”
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Intersection with Tatum v. RJR 
Pension Inv. Comm. -Burden of Proof

> 4th Circuit affirmed holding that RJR breached its duty of procedural prudence and so it bore the
burden of proving that its breach did not cause the alleged losses to the plan participants.

> Should burden of proof as to causation shift to defendant-fiduciary?

> Defense view: Default rule is that the burden of proof rests with the plaintiff and ERISA is silent on
burden-shifting. Loss causation is an element of a claim under ERISA §1109, which requires that the
losses “result[]from” the breach of fiduciary duty.”

> Plaintiff view: This situation is analogous to the long-recognized principle in trust law—once a fiduciary
is shown to have breached his fiduciary duty and loss is established, he bears the burden on loss
causation. Burden-shifting is a “fair approach” because the causation analysis follows only from a
finding of a fiduciary breach.
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Tussey v. ABB, Inc., 746 F.3d. 327 (8th Cir. 2014)
> One of many lawsuits aimed at large employers alleging breach of fiduciary duties under ERISA 

related to the fees paid for 401(k) plan services. 

> Mixed results for employer

> Affirmed trial court’s decision on excessive recordkeeping fees, rejecting application of Hecker v. 
Deere

> But held abuse of discretion was correct standard

> “[A] broad grant of discretionary authority entitles the Plan administrator ‘to deference in exercising 
that discretion.” (quoting Conkright v. Frommert, 559 U.S. 506, 509 (2010) (citing Firestone Tire & 
Rubber Co. v. Bruch, 489 U.S. 101, 111 (1989))).

> Cert denied 135 S.Ct. 477 (2014).
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Litigation Trends
> Continued focus on financial services industry

> Participants suing over high fees for investment management and record-keeping services

> Excessive-fee cases continue to prove fairly successful for plaintiffs’ bar

> Many companies settling in multimillion-dollar payouts.
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Litigation Trends (continued)
> Key Points for Plan Sponsors:

> Caution where plan offers high-cost mutual fund classes when lower cost alternatives available for
identical funds;

> Saw “Identical lower cost investments” line of attack in Tibble v. Edison

> Selection of a (higher-priced) retail share class when a (lower-priced) institutional share class is
available in the same fund may lead to inference of fiduciary breach.

> Inference can be rebutted by a “credible explanation” by fiduciaries of their selection of higher priced
fund.

> Process is important.
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Litigation Trends (continued)
> Plaintiffs’ Bar is Extending the “Identical lower cost investments” argument: Seizing on the idea (from

lower court’s opinion in Tibble) of basing liability on the existence of an alternative share class
providing “the exact same investment at a lower fee” and extending it to situations beyond the retail v.
institutional share classes at issue in Tibble.

> Now seeing:

> Institutional v. lower-priced institutional

> Mutual fund v. separate account or collective trust

> Lower priced alternatives with a similar investment strategy or “style”

> Stable value v. money market
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Recommendations for Defending 
Excessive Fee Cases

> Fees and Process Need Regular Review.

> Implement process that (1) produces the lowest fee alternative or (2) documents credible reasons for
choosing a higher fee alternative
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Recommendations for Recordkeeping 
and Revenue Sharing

> Recordkeeping fees and revenue sharing:

> Presents challenges stemming from revenue sharing’s assets-under-management fee model.

> Fiduciaries will want to (1) determine what revenue sharing is being paid for recordkeeping, (2)
convert amount to a per-participant fee, and (3) make sure that the fee is in line with the fees being
paid by other, comparable plans
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New Targets for Plaintiffs’ Bar
> New Targets:

> Smaller-Plan Universe?

> Damberg v. LaMettry’s Collision, Inc., Civ. 16-cv-01335 (D. Minn. May 2016). Minn. auto body
company with just over 100 participants and less than $10 million in assets

> Nearly 75,000 401(k) plans have $25 million or fewer in assets, and more than 4.2 million workers
have their retirement savings in these plans. See Employee Benefit Research Institute.

> Could be an emerging target for litigation

> Smaller plans typically carry higher fees than large plans that can use size to negotiate better deals,
making them vulnerable to lawsuits claiming excessive fees.
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403(b) Plans
> Excessive Fee Litigation Hits 403(b) Plans:

> Commentators have long predicted the 403(b) plan market would be vulnerable to similar lawsuits,
given that 403(b) plans have traditionally carried higher costs than 401(k) plans.

> Suits are similar to fee litigation against corporate 401(k) sponsors.

> Suits also claim some university retirement plans offer too many investment options (Duke University
allegedly offered more than 400; Johns Hopkins, 440; and Vanderbilt, 340), have multiple
recordkeepers (Johns Hopkins allegedly has five; Duke and Vanderbilt, four)

> Also alleged failure to put record-keeping and other services out for competitive bidding on periodic
basis.
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Different Evolutionary Paths:
403(b) Plans vs. 401(k) Plans

> 401(k) Plans

 1978 - IRC § 401(k)

 Subject to ERISA

 Vendors market to sponsor

 Permissible investments: annuities, mutual funds, ETFs, individual securities, separate accounts, collective trusts,

 Brokerage windows – much more common in 401(k) plans

> 403(b) Plans

 1958 – IRC § 403(b), investments limited to annuities

 1974 – mutual funds permissible

 Prior to 2009, non-profit sponsors could avoid ERISA status by limiting involvement; vendors market to employees

 2009 – new regulations effective
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Stable Value ERISA Litigation
> Variety of cases. Allegations include

 DC plan failed to offer stable value fund 

 Portfolio underlying stable value fund was too risky 

 Portfolio underlying stable value fund was too conservative 

 Excessive fees
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Teets v. Great West Life & Ann. Ins. Co.
> Court held that while the fund “bears many of the indicia of a GBP as defined under Harris Trust: it

allocates to the insurer the risk of loss of principal, and guarantees a benefit amount at the beginning
of each quarter. … cannot definitively conclude ... that the rate of return was ‘reasonable,’ that
Defendant’s discretionary authority did not extend to management of Plan assets, or that the
Contract’s discretionary rate model did not allocate risk to Plan participants ....”

> Economic questions

 Was the rate of return reasonable?

 Did the contract allocate risk to the insurer?
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Introduction

Ruth Marcott, a shareholder at Felhaber Larson in Minneapolis practices commercial law, specializing in employee benefits

advice and litigation, health information privacy, false health claim act issues, business ownership disputes and specialty

issues in commercial transactions and disputes.

In the area of benefits, she provides advice on compliance with federal and state benefits laws (ACA, IRC, ERISA, MPPAA)

governing qualified retirement plans (including ESOPs and pension plans), non-qualified plans, health plans and welfare

plans. She advises numerous Taft-Hartley Multiemployer Plans, as well as employer-sponsored plans. She litigates ERISA

actions, fiduciary claims, multiemployer pension withdrawal liability arbitrations, and executive compensation claims. She

defends audits or investigations by the DOL or the IRS.

Ruth is a graduate of the University of St. Thomas and the University of Minnesota Law School.
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Standing – Spokeo v. Robbins
Spokeo, Inc. v. Robbins, 136 S.Ct. 1540, 194 L.ed.2d 635 (2016)

• A non-ERISA case, but with implications for all ERISA cases on standing.
• Robins sued Spokeo under the Fair Credit Reporting Act (FCRA).  
• Robins brought a class action.  He alleged that:

• Spokeo is a consumer reporting agency.
• Spokeo conducts computerized searches and provides personal information about individuals to 

a variety of users, including employers wanting to evaluate prospective employees.
• Robins discovered that his Spokeo-generated profile contained incorrect information.

• Robins’ profiles said he was in his 50’s, had a job, was relatively affluent and held a 
graduate degree.

• None of this information was correct.
• Someone (the complaint does not specify who) requested Robins’ information.
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Standing – Spokeo v. Robbins
Spokeo, Inc. v. Robbins, 136 S.Ct. 1540, 194 L.Ed.2d 635 (2016)

• The District Court for Central District of California dismissed the case for lack of standing.
• The Ninth Circuit reversed. Holding a “violation of a statutory right is sufficient to confer 

standing.”
• The U.S. Supreme Court vacates the Ninth Circuit decision and remands the matter for further 

consideration.

December 07, 2016

52

SEGMENT 3:

Ruth S. Marcott
Shareholder
Felhaber Larson



Standing – Spokeo v. Robbins
Spokeo, Inc. v. Robbins, 136 S.Ct. 1540, 194 L.ed.2d 635 (2016)

• The U.S. Supreme Court states that one of the elements to establish standing is “injury in fact.”
• “Injury in fact” requires proof of  “an invasion of a legally protected interest” that is “concrete and 

particularized” and “actual or imminent, not conjectural or hypothetical.”
• Particularization is necessary to establish injury in fact, but it is not sufficient.
• Robins did state a claim of “particularization,” but did not state a “concrete” injury.

• A “concrete” injury is “real,” not “abstract.”  However, it need not be “tangible,” but it might be.
• A mere procedural violation without some concrete harm fails to satisfy the “injury-in-fact 

requirement.
• A concrete harm includes harms that are difficult to measure (intangible), such as the 

inability to obtain public information under federal statutes allowing such disclosure to 
protect voters’ rights.

• FCRA prohibits disclosing inaccurate consumer information, but not all inaccurate 
information will result in a harm, e.g. an incorrect zip code.

• Case is remanded to the Ninth Circuit to determine if the inaccurate information on Robbins’ 
consumer report entails a degree of risk sufficient to meet the concreteness requirement.
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Spokeo Applied to ERISA Cases – Defined Benefit Plan Issues
Spokeo Applied to ERISA Cases - The Verizon case

• Lee v. Verizon is a class action challenging Verizon’s decision to purchase a single premium group 
annuity contracts from Prudential insurance company to settle the defined benefit pension claims of 
approximately 41,000 pensioners.  

• 41,000 pensioners transferred out of the Pension Plan. The Transferee Class (Lee)
• 50,000 participants remained in the plan.  The Non-Transferee Class (Pundt)

• The case was brought in the N.D. of Texas – Dallas Division, federal district court.
• The district court dismissed the plaintiffs’ complaint twice and the 5th Circuit Court of Appeals 

affirmed.
• The U.S. Supreme Court then vacated the 5th Circuit’s in light of its Spokeo decision.  Focus of this 

ruling was on the Non-Transferee Class (Pundt)
• The 5th Circuit again affirmed itself, engaging in a Spokeo standing analysis. 
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Spokeo Standing in the Verizon Case
Lee v. Verizon Communs., Inc., 954 F.Supp.2d 486 (N.D. Tex. 2013)

• Court dismisses Plaintiffs complaint, but gives them leave to replead.
• Transferee Class Claims:

• SPD violated ERISA Section 102(b) (circumstances resulting in loss of benefits).  No 
disclosure of possible annuity purchase or transfer to an insurance company.

• Court dismisses allegation.  No “loss of benefits.” Mere change of source of benefits.
• Breach of Fiduciary Duty (ERISA Section 404(a)).  

• All pensions transferred to one insurance company only.  
• $7.4 Billion in plan assets transferred when plan was 80% funded.  
• $1 billion paid to third parties out of plan assets.

• None of these show a breach of fiduciary duty claim.  Amending plan is a Settlor 
Function.  Implementing may be a fiduciary function, but no breach alleged.

• Discrimination (ERISA Section 510).  Retirees taken out of plan, while others stay in.
• Non-Transferee Class Claims:  

• Breach of Fiduciary Duty.  $1 Billion fee excessive.  
• Dismissed.  No standing.  No proof of pension reduction or damage.
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Spokeo Standing in the Verizon Case
Lee v. Verizon Communs. Inc., 623 Fed. Appx 132, 2015 U.S. App. LEXIS 14588 (5th Cir. 2015), aff’g 2014 
U.S. Dist. LEXIS 50083 (N.D. Tex. 2014).

• Plaintiffs restated their complaint.  The District Court dismisses it in its entirety and the 5th Circuit 
affirms.  

• Dismisses all claims as to the Transferee Class.
• Also dismisses all claims as to Non-Transferee Class

• No constitutional standing
• No alleged harm to remaining participants.  No direct harm to their benefit.  No 

allegation that Plan funding affected by transfer or cost of de-risking.
• No direct harm to the plan.

Pundt v. Verizon Communs., 2016 U.S. LEXIS 3389 (U.S. May 23, 2016).
• Vacates the 5th Circuit decision.  Remands for reconsideration based on its Spokeo decision

• Must allege a “concrete” harm.  Some, including plaintiffs, believe this broadens the ability to 
allege harm where a plan is underfunded and expenses are high.
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Spokeo Standing in the Verizon Case
Lee v. Verizon Communs. Inc., 837 F.3d 525, 2016 WL 4926159 (5th Cir. 2016).

• On remand from the U.S. Supreme Court, the Fifth Circuit dismisses the amended complaint in its 
entirety. 

• As to Non-Transferee Class, “Spokeo maps surprisingly well onto the present case.”
• Pundt’s allegation of an invasion of a statutory right to proper plan management under ERISA 

was not alone sufficient to create standing where the is no allegation of a real risk to Pundt’s
defined benefit plan payments.

• Pundt’s “concrete interest” in the plan – his right to payment – was not alleged to be at risk 
from the purported statutory deprivation.

• Pundt had argued that  a common law trust law theory established an intangible injury 
supporting standing.  The Fifth Circuit said this issue had not been properly raised and 
preserved in prior court filings.

• Pundt also argued that ERISA shows that Congress was concerned the participants in defined 
benefit plans should generally be protected, like voters’ rights.  Fifth Circuit disagree.
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Spokeo Standing in Other ERISA cases
Besides Defined Benefit Plan Litigation, Where Does Spokeo Standing Become an Issue

• Denial of Benefits cases clearly involve a tangible injury
• What about failure to provide plan documents in a timely manner?
• Other ERISA section 502(c) penalty claims.
• Or, failure to provide notice of Plan Amendments as required under ERISA section 204(h)
• May bolster “equitable tracing” defenses – that is, the trace is not concrete enough.
• Breaches of Fiduciary Duty relating to a general duty to monitor
• Others?
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Successor Liability:  Lessons Learned from Multiemployer Plan Cases
In the Context of Multiemployer Plans, Case Law Allows for Successor Liability for Delinquent 
Payments and Withdrawal Lability 

• Resilient Floor Covering Pension Trust Fund Bd. of Trs.s v. Michael’s Floor Covering, Inc., 801 
F.3d 1079 (9th Cir. Sept. 11, 2015)

• A purchaser of assets will be liable for a seller’s withdrawal liability if the purchaser is a 
successor.

• Successorship is established if:
• The successor had notice of the claim against the business prior to the acquisition of the 

assets, and
• There is a substantial continuity in the operation of the business before and after the 

sale.
• One key factor on “substantial continuity” is if the buyer has the “same body of 

customers” as the seller.
• Successor foreknowledge may be satisfied by notice of either existing or contingent liabilities. In 

Tsareff v. ManWeb Servs, Inc., 794 F.3d 841 (7th Cir. July 25, 2015), the buyer was potentially 
liable even though the asset purchase agreement contained an express exclusion of liabilities 
relating to the union, including pension obligations.
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Successor Liability:  Lessons Learned from Multiemployer Plan Cases
Is There Successor Liability Outside of the Multiemployer Plan Context?   Maybe 

• Kevin Nutt v. Stafford Kees, 796 F.3d 988 (8th Cir. 2015)
• Kevin and Lisa Nutt were employed by  a nursing home.  The nursing home withheld medical 

insurance-premium payments from their paychecks.  After Kevin was injured in an accident, 
the Nutts learned that their employer had not forwarded their insurance premiums to the 
insurer.  As a result, the Nutts owed more than $230,000  for medical bills.

• The Nutts sued their employer for delinquent payments, breach of fiduciary duty and to pay 
their medical bills under ERISA.  

• The employer sold its assets to an individual and the individual’s property company.  The 
company turned around and leased the building premises to OTLC, which then operated the 
nursing home.

• While other circuits have recognized successor liability, the Eighth Circuit has not.  The Eighth 
Circuit said successor liability will only be imposed if it strikes a proper balance between 
preventing wrongdoers from escaping liability or facilitating the transfer of corporate assets. 
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Successor Liability:  Lessons Learned from Multiemployer Plan Cases
Is There Successor Liability Outside of the Multiemployer Plan Context?   Maybe 

• Kevin Nutt v. Kees, 796 F.3d 988 (8th Cir. 2015), cont.
• Factors in favor of imposing successor liability here were that the Nutts were victimized 

employees.  OTLC is a profitable business that overtook the operation of the nursing home 
business.

• In order to impose successor liability, there must be (1) notice and (2) a direct transfer of 
assets from the predecessor to the successor.

• Here, there was no sale of assets to OTLC.  OTLC was a lessee of the buyer of the assets.  
The plaintiffs had not sued the actual purchaser of assets.

• The court noted that its holding does not foreclose the possibility that a lessee, under 
appropriate circumstances, may be liable for the debts of a seller under ERISA.
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Medical Provider Claims:  Assignability and Standing
Grasso Enterprises, Inc. v. Express Scripts, Inc., 809 F.3d 1033 (8th Cir. 2016)

• Several pharmacies brought an ERISA lawsuit against a plan’s pharmacy benefit manager.  
• Pharmacies argued they could bring their lawsuit directly, because they were “beneficiaries” 

as defined in ERISA.
• Court disagrees, and holds that a “beneficiary” of a medical plan is a person receiving

the medical benefits, not the people providing the benefits, even if the plan pays the 
providers directly.

• Pharmacies said they could sue because they were assignees of the participants.
• A participant may assign his or her right to sue to a provider.
• However, the assignee “steps into the shoes” of the participant, and therefore must 

exhaust the administrative remedies and claims/appeals procedure in the plan prior to 
suing.
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Medical Provider Claims:  Assignability and Standing
Drzala v. Horizon Blue Cross Blue Shield, 2016 WL 293 2932545 (D.N.J. May 18, 2016)

• A doctor performed surgery on a plan participant and requested reimbursement for medical 
services from the plan.

• Doctor had received an assignment of benefits from the participant.
• Doctor exhausted administrative appeals process under the plan and claim for reimbursement 

was partially denied.
• Plan had an anti-assignment provision, but doctor argued it was ambiguous and void.

• Clause stated:  “Generally, your benefit from any Plan may not be assigned, sold, 
transferred, or pledged to anyone else.”
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Medical Provider Claims:  Assignability and Standing
Drzala v. Horizon Blue Cross Blue Shield, 2016 WL 293 2932545 (D.N.J. May 18, 2016) , cont.

• Usually, only plan participants and their beneficiaries may sue for benefits.
• However, assignment clauses are permissible.
• Anti-assignment clauses may effectively void an attempted assignment.  Third Circuit has not 

ruled on whether anti-assignment clauses are enforceable.
• Holding:  When a plan contains an anti-assignment clause that implies exceptions and those 

exceptions are not clearly defined in the plan, the clause is ambiguous and is unenforceable.
• The introductory phrase “generally” in the anti-assignment clause here implies there are 

exceptions to the general rule.
• The exceptions are left undefined, creating ambiguity.

September 22, 2016

64

SEGMENT 4:

Ruth S. Marcott
Shareholder
Felhaber Larson



Medical Provider Claims:  Assignability and Standing
Some Take-aways from the Provider Standing and Assignment Clause Cases

• Providers are not considered “beneficiaries of a plan.”
• Assignments will be upheld, but then the assignee must follow plan claim and appeal rules.
• Anti-assignment clauses are upheld if unambiguous.
• Anti-assignment clauses do not have to “all or none.”  For example, a provision may bar 

assignment of a cause of action, but not bar assignment of a right to payment.
• If there are exceptions to the anti-assignment clause, list them.
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► You may ask a question at anytime throughout the presentation today. Simply click on the question mark icon located on the floating tool bar on the bottom right side of your screen. Type 

your question in the box that appears and click send. 

► Questions will be answered in the order they are received.

Q&A:
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