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 Enacted March 18, 2020

 Effective April 1, 2020

 Two New Paid Leave Provisions:

1. Public Health Emergency Leave (“E-
FMLA”)

2. Emergency Paid Sick Leave (“E-PSL”)

 Leaves expire on December 31, 2020

FFCRA Basics

4

 Costs of providing paid E-FMLA and E-PSL 
are designed to be offset 100% by payroll tax 
credits.

 Credits are capped, but the caps are 
designed to align with the maximum payouts 
to employees under the FFCRA.

 Payments are tied to the “regular rate” as 
defined by the FLSA.

FFCRA Basics (cont.)
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 DOL issued its regulations on April 6
(effective April 1 to Dec. 31).

 DOL’s regulations were subject to immediate 
challenge by states, including NY, arguing that 
the regulations were too “employer-friendly.”

FFCRA Basics (cont.)
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 On Aug. 3, 2020, a federal judge in NY 
invalidated four portions of the DOL rules:

 (1) “Work availability” requirement;

 (2) Definition of the “health care provider”;

 (3) Intermittent leave provision; and 

 (4) Provision requiring an employee to 
provide documentation before taking 
leave.

DOL Regulations Invalidated

7

 On Sept. 16, DOL issued revised regulations.

 (1) Reaffirmed the “work availability” 
requirement;

 (2) Revised the “health care provider” definition;

 (3) Reaffirmed the intermittent leave provision; 
and 

 (4) Revised the provision requiring an employee 
to provide documentation before taking leave.

DOL Revised Regulations

8

Employer and Employee 
Coverage
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 All private employers with “fewer than 500 
employees”

 Includes all FT, PT, temp, employees on 
leave, and jointly employed employees.

 Include employees of a related company if 
you meet “integrated employer test.”

 Calculated “at the time the EE would take 
leave.”

Private Employers

10

 No exemption, so FFCRA applies.

 There is an “alternative method of compliance” for 
employers subject to a multiemployer CBA.

 However, requires the creation of a separate 
fund and employers to pay the same amounts 
into the fund (rather than to employees).

 Employees could then, in turn, draw benefits 
from the fund. 

Employees Subject to a CBA 

11

 Applies to E-FMLA and one E-PSL use (i.e., care for a 
child who’s school or place of care is closed)

 Small employers with fewer than 50 employees can 
be exempted only if the employer meets (and can 
document) one of the following:

 (i) Providing the requested leave would result 
in the business’s “expenses and financial 
obligations exceeding available business 
revenues and cause the small business to cease 
operating at a minimal capacity”; or

“Small” Employers

12



12/8/2020

5

 (ii) The employee’s absence would entail a 
“substantial risk to the financial health or operational 
capabilities of the business because of their specialized 
skills, knowledge of the business, or responsibilities”; 
or

 (iii) “There are not sufficient workers who are able, 
willing, and qualified, and who will be available at the 
time and place needed, to perform the labor or services 
provided by the Employee or Employees requesting [E-
FMLA or E-PSL], and these labor or services are 
needed for the small business to operate at a minimal 
capacity.”

“Small” Employers (cont.)

13

 Discretionary exemption for “Health Care Providers” 
and “Emergency Responders.” 

 Original “Health Care Provider” Exemption:

 “Anyone employed at any . . . hospital, health 
care center, clinic, . . . nursing facility, retirement 
facility, nursing home, home health care provider, 
any facility that performs laboratory or medical 
testing, pharmacy, or any similar institution, 
employer, or entity.”

 Location-based exemption.

Employee-based Exemption

14

 Two Categories of HCP

 “Health care providers” as defined in the FMLA 
regulations (doctors, dentists, nurse practitioners, 
physician assistants, etc.);

 Any employee who is capable of providing health 
care services, meaning the person is employed to 
provide diagnostic services, preventative 
services, treatment services, or other services 
that are integrated with and necessary to the 
provision of patient care and, if not provided, would 
adversely impact patient care.

New HCP Definition

15
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 Diagnostic Services: Taking or processing samples, 
performing or assisting in the performance of x-rays or 
other diagnostic test procedures and interpreting test or 
procedure results. 

 Example: A technician who performs an x-ray.

 Preventative Services: Screenings, check-ups, 
counseling to prevent illnesses, disease or health 
problems.

 Example: A nurse providing counseling on diabetes 
prevention or stress management.

HCP Definition (cont.)

16

 Treatment Services: Performing surgery or other 
invasive physical interventions, administering or 
providing prescribed medications, providing or assisting 
in breathing treatments. 

 Example: A technician assisting with a medical 
procedure.

HCP Definition (cont.)

17

 Services Integrated with and necessary to the 
provision of patient care: Intended to cover other 
integrated and necessary services that, if not provided, 
would adversely impact patient care.

 These services include:

 Bathing; dressing; hand feeding; taking vital signs; 
setting up medical equipment for procedures; and 
transporting patients and samples. 

HCP Definition (cont.)

18
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 Who is not a “health care provider” under the revised 
DOL regulation?

 Employees of health care facilities who do not 
perform the types of services previously discussed. 

 These types of employees include IT 
professionals, building maintenance staff, human 
resources personnel, cooks, food service workers, 
records managers, consultants, and billers. 

 NOTE: Applying the HCP exemption (to deny FFCRA 
leave) is still discretionary.

HCP Definition (cont.)

19

A Step-by-Step Walk Through of the 
New E-PSL and E-FMLA – and How 

They Coordinate 

20

E-FMLA

21
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 The FFCRA amends the FMLA to provide 
employees with up to 12 weeks of job-protected E-
FMLA leave between April 1 and Dec. 31.

 Eligibility Expanded:

 Employee must be on payroll for last 30 
days.

 Includes rehired employees laid off after 
March 1 who worked 30 of the preceding 60 
days.

E-FMLA

22

 Available only if employee can’t work because 
child’s school is closed or daycare is unavailable 
“due to COVID-19 related reasons.”

 Total of 12 weeks of E-FMLA:

 First 10 days (or 2 weeks) are unpaid.

 Remaining leave (up to 10 weeks) are paid at 
2/3 of “average regular rate.”

 Pay is capped at $200 per employee per day (or 
$10,000 in total).

E-FMLA (cont.)

23

 We have a worker with school-aged children and the 
school started out with “in-person” learning, but 
subsequently moved to “remote” learning.

 Protected Leave Analysis

 E-FMLA?

 E-PSL?

Example #1

24
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DOL FAQ #98

“You are eligible to take paid leave under the FFCRA 
on days when your child is not permitted to attend 
school in person and must instead engage in remote 
learning, as long as you need the leave to actually care 
for your child during that time and only if no other 
suitable person is available to do so. For purposes of 
the FFCRA and its implementing regulations, the school 
is effectively “closed” to your child on days that he or 
she cannot attend in person. You may take paid leave 
under the FFCRA on each of your child’s remote-
learning days.”

 The child’s school is giving parents a choice 
between having my child attend in person or 
participate in a remote learning program. The 
employee signed up for remote learning because of 
concerns regarding COVID-19.

 Protected Leave Analysis

 E-FMLA?

 E-PSL?

Example #2

26

27

DOL FAQ #99

“No, you are not eligible to take paid leave under the FFCRA 
because your child’s school is not “closed” due to COVID–
19 related reasons; it is open for your child to attend. 
FFCRA leave is not available to take care of a child whose 
school is open for in-person attendance. If your child is 
home not because his or her school is closed, but because 
you have chosen for the child to remain home, you are not 
entitled to FFCRA paid leave. However, if, because of 
COVID-19, your child is under a quarantine order or has 
been advised by a health care provider to self-isolate or self-
quarantine, you may be eligible to take paid leave to care for 
him or her.”
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E-PSL

28

 Employers must provide all employees with a new
bank of E-PSL that can be used as a result of 
absences related to COVID-19.

 E-PSL Bank (up to 80 hours):

 Full-time = 80 hours

 Part-Time = Weekly Scheduled Hours x 2

 6 month average for irregular hours

 E-PSL is immediately available for use between 
April 1 and Dec. 31.

E-PSL

29

Employee is unable to work or telework because:

1. EE is subject to a federal, state, or local 
quarantine or isolation order related to COVID-19;

2. EE has been advised by a health care provider
to self-quarantine because of COVID-19;

3. EE is experiencing symptoms of COVID-19 and is 
seeking a medical diagnosis;

E-PSL Uses

30
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Employee is unable to work or telework because:
(cont.)

4. EE is caring for an individual subject or advised 
to quarantine or isolate;

5. EE is caring for a son or daughter whose school 
or place of care is closed, or child care provider is 
unavailable, due to COVID-19; or

6. EE is experiencing substantially similar conditions.

E-PSL Uses (cont.)

31

 “Quarantine or Isolation Order”

 Includes “orders that advise some or all 
citizens to shelter in place, stay at home, 
quarantine, or otherwise restrict their own 
mobility.”

 An employee is eligible for E-PSL only if being 
subject to the order prevents the employee from 
working or teleworking.

 Key Question: “Is the employee able to work ‘but 
for’ being required to comply with a quarantine or 
isolation order?”

E-PSL Uses (cont.)

32

 A Minneapolis restaurant is forced to close down in-
person dining because of the Governor’s latest 
executive order.  A waitress is no longer scheduled 
for any shifts until the end of December.

 Protected Leave Analysis

 E-FMLA?

 E-PSL?

Example #3

33
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DOL FAQ #50

For purposes of the FFCRA, a Federal, State, or local 
quarantine or isolation order includes quarantine or 
isolation orders, as well as shelter-in-place or stay-at-
home orders, issued by any Federal, State, or local 
government authority that cause you to be unable to 
work (or to telework) even though your employer has 
work that you could perform but for the order. You may 
not take paid sick leave for this qualifying reason if 
your employer does not have work for you as a 
result of a shelter-in-place or a stay-at-home order.

 Paid at the employee’s “average regular rate” over a 
6 month period.

 “Regular rate” is defined by FLSA.

 E-PSL is capped depending on usage:

 $511 per day ($5,110 in the aggregate) if the 
leave is taken for an employee’s own illness or 
quarantine.

 $200 per day ($2,000 in the aggregate) if the 
leave is taken for the care of others or school 
closures.

E-PSL Pay

35

 During first 2 weeks of E-FMLA, employee may elect 
to use E-PSL (also paid at 2/3 of the “average 
regular rate”).

 During E-FMLA period, the employer and employee 
may agree to “supplement” the 2/3 wages with 
existing PTO or other accrued leave.

Coordinating E-FMLA and E-PSL

36
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Coordinating E-FMLA and E-PSL

37

Week 1 2 3 4 5 6 7 8 9 10 11 12

E-PSL
2/3

pay*
2/3

pay*
$0 $0 $0 $0 $0 $0 $0 $0 $0 $0

E-FMLA $0 $0
2/3

pay*
2/3

pay*
2/3

pay*
2/3

pay*
2/3

pay*
2/3

pay*
2/3

pay*
2/3

pay*
2/3

pay*
2/3

pay*

*Note: up to $200 per day

 An employee doesn’t want to come to work because 
they have a new baby at home, elderly 
parents/grandparents/some other “high risk” family 
member.

 Protected Leave Analysis

 E-FMLA?

 E-PSL?

Example #4

38

39

DOL FAQ #61

When am I eligible for paid sick leave to self-
quarantine?

You are eligible for paid sick leave if a health care 
provider directs or advises you to stay home or 
otherwise quarantine yourself because the health 
care provider believes that you may have COVID-
19 or are particularly vulnerable to COVID-19, and 
quarantining yourself based upon that advice 
prevents you from working (or teleworking).
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 An employee was exposed to a COVID-19 positive 
coworker or family member.

 Protected Leave Analysis

 E-FMLA?

 E-PSL?

Example #5

40

41

DOL FAQ #94

A company may require any employee who knows 
he has interacted with a COVID-infected person to 
telework or take leave until he has personally 
tested negative for COVID-19 infection, 
regardless of whether he has taken any kind of 
leave. Such a policy would apply equally to an 
employee returning from paid sick leave. However, 
you may not require the employee to telework or be 
tested for COVID-19 simply because the employee 
took leave under the FFCRA.

42

EEOC FAQ #A.6

May an employer administer a COVID-19 test (a test to detect 
the presence of the COVID-19 virus) before permitting 
employees to enter the workplace?

The ADA requires that any mandatory medical test of employees 
be “job related and consistent with business necessity.” Applying 
this standard to the current circumstances of the COVID-19 
pandemic, employers may take steps to determine if employees 
entering the workplace have COVID-19 because an individual 
with the virus will pose a direct threat to the health of others. 
Therefore an employer may choose to administer COVID-19 
testing to employees before they enter the workplace to 
determine if they have the virus.
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MN-DOLI FAQ #20

Can my employer require me to be tested for COVID-19 or
require other medical tests?

The ADA requires that any mandatory medical test of employees
be “job related and consistent with business necessity.” Applying
this standard to the current circumstances of the COVID-19
pandemic, employers may take steps to determine if employees
entering the workplace have COVID-19 because an individual
with the virus will pose a direct threat to the health of others.
Therefore, an employer may choose to administer COVID-19
testing to employees before they enter the workplace to
determine if they have the virus. . . .

44

MN-DOLI FAQ #20 (cont.)

Can my employer require me to be tested for COVID-19 or
require other medical tests?

. . .

When an employer requires an employee or applicant to undergo
a medical evaluation, including a COVID-19 test, in order to work,
Minnesota law requires that the employer pay the cost of the
test or medical examination.

45

EEOC FAQ #A.8

May employers ask all employees physically entering the 
workplace if they have been diagnosed with or tested for 
COVID-19?

Yes. Employers may ask all employees who will be physically 
entering the workplace if they have COVID-19 or symptoms 
associated with COVID-19, and ask if they have been tested for 
COVID-19. Symptoms associated with COVID-19 include, for 
example, fever, chills, cough, and shortness of breath. The CDC 
has identified a current list of symptoms.
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EEOC FAQ #A.11

What may an employer do under the ADA if an employee 
refuses to permit the employer to take his temperature or 
refuses to answer questions about whether he has COVID-
19, has symptoms associated with COVID-19, or has been 
tested for COVID-19?

Under the circumstances existing currently, the ADA allows an 
employer to bar an employee from physical presence in the 
workplace if he refuses to have his temperature taken or refuses 
to answer questions about whether he has COVID-19, has 
symptoms associated with COVID-19, or has been tested for 
COVID-19. . . .

47

MN-DOLI FAQ #21

Can my employer take my temperature before I am allowed to
work?

EEOC has advised that, generally, measuring an employee's
body temperature is a medical examination. Because the CDC
and state and local health authorities have acknowledged
community spread of COVID-19 and issued attendant
precautions, employers may measure employees' body
temperature. . . .

 MN-DOLI has issued guidance regarding notifying 
coworkers of a potential exposure.

 As part of its COVID-19 Preparedness Plan, a 
business must establish procedures for 
identifying and communicating with workers 
who have been in close contact with a person 
with COVID-19 symptoms or who has tested 
positive for COVID-19 while they were 
engaged in work.

 ADA prohibits disclosing the employee’s identity.

Notifying Coworkers

48
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MN-DOLI FAQ #27

Can my employer disclose the identity of an employee who
has tested positive for, or otherwise been diagnosed with,
COVID-19 to co-workers who were in close contact with the
infected employee during the relevant 14-day period?

The ADA prohibits disclosure of the identity of an employee who
has tested positive for, or otherwise diagnosed with COVID-19 to
co-workers. However, an employer can provide employees with
information that would help them evaluate exposure. Employers
can generally identify that an “employee has tested positive for
COVID-19” or that an employee “has been exposed to COVID-
19,” but the employee should not be identified.

Don’t Forget Your Tax Credits

50

 Employers should, at the very least, maintain:

 The employee’s name;

 The date or dates for which leave is requested;

 A statement of the COVID-19 related reason the 
employee is requesting leave and written support 
for such reason; and

 A statement that the employee is unable to work, 
including by means of telework, for such reason.

 Additional documentation depending on the type of 
leave (e.g., name of HCP, name of school, etc.)

Documentation

51
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 Full amount of qualified E-PSL and E-FMLA 
payments and “qualified health plan expenses.”

 Reimbursement via IRS Form 941 (Employer’s 
Quarterly Federal Tax Return).

 IRS also permits an employer to request 
advance payment by completing IRS Form 
7200.

Tax Credits

52

Time is Running Out for FFCRA Leave

53

 E-PSL and E-FMLA expire on December 31, 
2020.

 No Payout on January 1, 2021

 The FFCRA does not require employers to 
“payout” unused E-PSL or E-FMLA.  

 If an employee has a balance of unused E-
PSL or E-FMLA remaining on January 1, 
2021, the balance simply goes away.

December 31st Expiration

54
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 Employees requesting leave in late December 
should be reminded of the leave expiring on 
December 31.

 Approve any E-PSL or E-FMLA through (and 
including) December 31.

 On January 1, 2021, employees should be 
permitted to use other accrued and unused leave 
balances.

 PTO, sick leave, FMLA, ADA/MHRA 
accommodation, MPLA, WESA.

December 31st Expiration

55

56

MN-DOLI FAQ #18

I live with a vulnerable family member and I am concerned I
may contract COVID-19 at work and then bring it home. Can I
take a leave of absence from work even though my family
member is not currently sick?

Current executive orders require that all Minnesotans who can
complete their work from home, must work from home. This is
true for critical and non-critical sector employees.

If you are unable to work from home, it is typically up to your
employer to determine whether to grant a leave of absence.
Sometimes, employers have written policies or contract language
outlining leave of absence terms.

 Will Congress pass additional COVID-19 
leave?

 Will make paid leave permanent?

 Will states pass more mandatory paid 
leave?

More Paid Leave to Come?

57
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FFCRA and Workers’ Comp

58

 Under the Minnesota Workers Comp Act, 
employers are liable for the injury of an 
employee “arising out of and in the course of 
employment.”

 Effective April 8, 2020, certain health care 
employees who contract COVID-19 are 
presumed to have an occupational disease 
covered by the Minnesota workers’ 
compensation law. 

FFCRA Leave and Workers’ Comp

59

 The law provides that certain types of employees are 
entitled to the presumption, including:

 Emergency medical technicians;

 A health care provider, nurse, or assistive 
employee employed in a health care, home care, 
or long-term care setting, with direct COVID-19 
patient care or ancillary work in COVID-19 
patient units;

 Workers required to provide child care to first 
responders and health care workers under EOs 
20-02 and 20-19.

Workers’ Comp (cont.)

60
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 According to the MN-DOLI, 8,581 COVID-19-
related workers’ compensation claims have been 
filed as of Nov. 18, 2020.

 Healthcare and social assistance industries had 
the most claims: 5,581.

 Nursing assistants and registered nurses have 
filed the most claims. 

Workers’ Comp (cont.)

61

Workers’ Comp (cont.)

62

63

MN-DOLI FAQ #28

Can my employer ask or require me to sign a waiver of
liability that prevents me from filing a claim for workers’
compensation if I contract COVID-19?

No, agreements to waive workers’ compensation rights are
prohibited by Minnesota law. Employees cannot sign away the
right to file a workers’ compensation claim and an employer may
not discriminate against a worker for reporting an injury. The law
also prohibits employers from encouraging employees to not
report an injury, asking an employee to agree to hold an employer
harmless for an injury or relinquishing rights an employee may
have to workers’ compensation benefits. . . .
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COVID-19 and Liability Laws

64

 Cites a “risk of a tidal wave of lawsuits” 
accusing businesses of exposing people to 
COVID-19.

 The proposed bill (S. 4317) would impose 
strict nationwide limitations on COVID-19-
related tort liability.

 As proposed, it would apply retroactively.

Proposed “SAFE TO WORK” Act

65

 To avoid immunity, the potential plaintiff would have to prove 
by “clear and convincing evidence” that the defendant:

 (1) “was not making reasonable efforts in light of all the 
circumstances to comply with applicable government 
standards and guidance in effect at the time"; 

 (2) “engaged in gross negligence or willful misconduct” 
that caused an actual exposure to coronavirus; and 

 (3) “the actual exposure caused personal injury to the 
plaintiff.” 

“SAFE TO WORK” Act (cont.)

66
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 Many states have enacted legislation limiting 
COVID-19-related civil liability for a broad range 
of businesses.

 Iowa, Georgia, Kansas, Louisiana, 
Mississippi, North Carolina, Oklahoma, 
Utah, and Wyoming

Patchwork of State Laws

67

 Other states have passed laws protecting specific 
industries, such as PPE manufacturers and 
healthcare providers.

 Alaska, Kentucky, Massachusetts, New 
Jersey, New York, Ohio and Wisconsin

 Details of each state civil immunity law vary 
widely, including who qualifies for immunity, what 
acts or omissions are protected, and how long 
the immunity lasts.

Patchwork of State Laws

68

Interplay Between the FFCRA with the 
FMLA, ADA and State Law

69
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 FMLA Eligibility:

 50+ employees (75-mile radius)

 1,250 hours in preceding 12 months

 “Serious health condition”

 ADA Eligibility:

 15 or more employees (MHRA is 1 or more 
employee).

 Available to employees and applicants.

 Suffer from a “disability.”

Coordinating with FMLA and ADA

70

 12 weeks is the maximum amount of leave (unless 
military leave).

 Some or all FMLA in the same leave year 
reduces eligibility for E-FMLA.

 Traditional FMLA requires regular eligibility criteria:

 1 year of service and 1,250 hours.

 50 employees in a 75 mile radius.

 Because E-FMLA is “not unpaid,” employer cannot 
require substitution of paid leave.

Coordinating E-FMLA and FMLA

71

 Minneapolis SST

 SST Continues to apply as long as employees 
remain employed by their employer (i.e., no 
furloughs or layoffs).

 Uses of SST include “closure by public official” 
and child’s “place of care” is closed.

 Ordinance is triggered if the employee believes 
he is infected, but preemptive self-quarantines 
are not covered.

Don’t Forget About Paid Sick Leave

72
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 St. Paul ESST

 Employee can use ESST if the employee’s 
place of work, child’s school, or child’s daycare 
is closed because of Executive Order.

 Employee can use ESST if the employee’s 
“absence is for preventive care for an 
underlying medical condition.”

 Employer cannot require employee to take 
ESST instead of working from home or 
telecommuting.

Paid Sick Leave (cont.)

73

 Wage Theft Notices

 Required if the employer makes changes to 
“paid vacation, sick time, or other paid time-off 
accruals and terms of use.”

 If original Wage Notice was already provided, 
then subsequent notice can simply be an email 
or document informing employees of their 
rights.

 Minneapolis requires a signature, but is willing 
to be flexible given the pandemic.

What about Wage Theft?

74

 An employee is afraid to come to work because of 
contracting COVID-19.

 Is the employee eligible for leave?

 Protected Leave Analysis

 E-FMLA?

 E-PSL?

 FMLA?

 ADA?

Example #6

75
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EEOC FAQs

Is an employee entitled to an accommodation under the ADA in 
order to avoid exposing a family member who is at higher risk of 
severe illness from COVID-19 due to an underlying medical 
condition?

No. Although the ADA prohibits discrimination based on association with 
an individual with a disability, that protection is limited to disparate 
treatment or harassment. The ADA does not require that an employer 
accommodate an employee without a disability based on the disability-
related needs of a family member or other person with whom she is 
associated.

For example, an employee without a disability is not entitled under the 
ADA to telework as an accommodation in order to protect a family 
member with a disability from potential COVID-19 exposure.

 What if the employee has diabetes and is 
concerned that coming to work will put them at risk 
for COVID-19.

 Is the employee eligible for leave?

 Protected Leave Analysis

 E-FMLA?

 E-PSL?

 FMLA?

 ADA?

Example #7

77

 Employee doesn’t want to come to work even though 
they are not “high risk,” but they “don’t want to take the 
risk” and want to stay home during the pandemic.

 Protected Leave Analysis

 E-FMLA?

 E-PSL?

 FMLA?

 ADA?

 What about issues of discrimination?

Example #8

78
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 An employee doesn’t want to come to work because 
they have a new baby at home, elderly 
parents/grandparents/some other “high risk” family 
member.

 Protected Leave Analysis

 E-FMLA?

 E-PSL?

 FMLA?

 ADA?

Example #4 (Redux)

79

 An employee was exposed to a COVID-19 positive 
coworker or family member.

 Protected Leave Analysis

 E-FMLA?

 E-PSL?

 FMLA?

 ADA?

Example #5 (Redux)

80

 Sonia tells her employer that her grandfather is experiencing 
COVID-19 symptoms and that she needs a leave of absence to 
care for him. While she is out on leave, her employer emails her 
and asks her to provide a copy of her grandfather’s COVID-19 
test results. Two weeks later, Sonia is still absent from work but 
sends her supervisor an email which states that her grandfather’s 
COVID-19 test result came back negative and attaches a note 
from her grandfather’s doctor telling him to self-quarantine due to 
COVID-19 concerns. The employer tells her she must report back 
to work or she will be terminated. When she does not arrive for 
work at her next scheduled shift, she is terminated. 

 Did the employer do anything wrong? What other information 
would you like to have here?

Example #9

81
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 Negative COVID-19 test result does not mean that an employee is 
ineligible for FFCRA leave.

 Employees are not required to provide copies of COVID-19 test 
results.

 Employer would need more information about Sonia’s relationship 
with her grandfather to determine if she is entitled to leave – is he an 
“individual” within the meaning of the E-PSL law?

 “Individual” means the employee’s “immediate family member, 
a person who regularly resides in the Employee's home, or a 
similar person with whom the Employee has a relationship 
that creates an expectation that the Employee would care for 
the person if he or she were quarantined or self-quarantined.” 

 Can she work remotely while providing care?

Example #9 (cont.)

82

 Gene works as a painter for a residential leasing company. 
Gene calls his employer’s attendance call-in line and states 
that he cannot work because he is experiencing COVID-19 
symptoms and is going to take a COVID-19 test. After being 
absent for two weeks, Gene again phones the attendance 
line and reports he got a COVID-19 test and is waiting for 
the results. The employer does not hear from Gene again 
for another two weeks, at which point he tells his employer 
that his test result is negative, but also submits a doctor’s 
note that “Gene is at risk for COVID-19 and should remain 
off work.” 

Example #10

83

 Has Gene used up Emergency Paid Sick Leave time?

 Does the employer have other forms of unpaid leave 
available?

Example #10 (cont.)

84
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QUESTIONS?

Thank you.

85

Appendix of State 
Leave Laws

86

 Purpose: Similar to ADA.

 Eligibility:

 Employers with 1+ employees.

 However, only those employers with 15 
or more part-time or full-time employees 
are subject to the “reasonable 
accommodation” requirement. 

 Other elements track ADA.

MHRA

87
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 Purpose: Provide time off for birth or 
adoption of a child (or prenatal care). 

 Eligibility:

 Employers with 21 or more employees 
“at least one site.” 

 Eligible “employees” must work at least 
½ time for 12 consecutive months before 
the requested leave is to begin.

MINNESOTA PARENTAL LEAVE ACT

88

 Reasons for Leave: (a) in conjunction with 
birth or adoption of a child or (b) for prenatal 
care.

 Amount of Leave: Amended in 2014 to 
provide 12 weeks of unpaid leave for birth or 
adoption of child.

 Insurance Coverage: Not required to pay 
costs, but must continue to make coverage 
available.

MPLA (cont.)

89

 Relationship to Other Leave:

 May be reduced by “paid parental, 
disability, personal, medical, or sick 
leave, or accrued vacation provided by 
the employer so that the total leave does 
not exceed 12 weeks . . .”

 May be reduced by “leave taken for the 
same purpose by the employee under 
[FMLA].”

MPLA (cont.)

90
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 Intermittent Leave: Only if employer agrees.

 Reinstatement: Employee is entitled to the 
employee’s former position or in a position of 
comparable duties, number of hours, and pay.

MPLA (cont.)

91

 Purpose: Passed in 2014, it added 
“pregnancy accommodations” to the MPLA, 
including: “temporary transfer to a less 
strenuous or hazardous position, seating, 
frequent restroom breaks, and limits to heavy 
lifting.”

 Eligibility:

 Depends on whether the accommodation 
requested is “leave” or “non-leave” 
purposes.

WOMEN’S ECONOMIC SECURITY ACT

92

 Eligibility:

 For “leave,” must meet definition of 
“employee” under MPLA (i.e., employed 
for 12 months at ½ time).

 For “non-leave,” regular definition of 
“employee” applies.

 See Hinrichs-Cady v. Hennepin County, 943 
N.W.2d 417 (Minn. Ct. App. April 20, 2020) 
rev. granted (June 30, 2020).

WESA (CONT.)

93
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 Amount of Leave: Not specified, but makes 
clear that “makes clear that “an employer 
shall not be required to create a new or 
additional position in order to accommodate 
an employee pursuant to this section, and 
shall not be required to discharge any 
employee, transfer any other employee with 
greater seniority, or promote any employee.”

WESA (CONT.)

94

 Insurance Coverage: Not addressed.

 Return to Work: Employee is “entitled to 
return to employment in the employee’s 
former position.” 

WESA (CONT.)

95

 Purpose: Allows employees to use “personal 
sick leave benefits” for absences due to the 
illness or injury of the employee’s child.

 Eligibility:

 Employers with 21 or more employees 
“at least one site.” 

 Eligible “employees” must work at least 
½ time for 12 consecutive months before 
the requested leave is to begin.

MINNESOTA SICK LEAVE STATUTE

96
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 Expanded in 2013

 Permits use to care for (a) adult child, (b) 
spouse, (c) sibling, (d) parent, (e) 
grandparent, or (f) step-parent.

 Expanded as part of WESA in 2014

 Adds “mother-in-law,” “father-in-law,” and 
“grandchild.”

 Also includes “safety leave.”

SICCLA (cont.)

97

 Amount of Leave: SICCLA does not require 
an employer to provide “personal sick leave 
benefits.”

 Insurance Coverage: Not addressed.

 Return to Work: Employee is “entitled to 
return to employment in the employee’s 
former position.” 

SICCLA (cont.)

98

 Purpose: Allows time away to attend school-
related activities.

 Eligibility:

 Employers with one or more employees. 

 Eligible “employees” must work at least 
½ time (no requirement to work for 12 
consecutive months).

MINNESOTA SCHOOL LEAVE

99
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 Reasons for Leave: 

 Attend school conferences or school-
related activities related to the 
employee's child.

 For daycare, pre-K, or special education, 
time off may be to observe and monitor 
the services or program.

 Must not be possible during non-work 
hours.

SCHOOL LEAVE (cont.)

100

 Amount of Leave: 16 hours during any 12-
month period.

 Insurance Coverage: Not addressed.

 Return to Work: Employee is “entitled to 
return to employment in the employee’s 
former position.” 

SCHOOL LEAVE (cont.)

101

 HRO or OFP: “Reasonable time off” in order 
to obtain an HRO or OFP.

 Crime Victim Leave: Allow victim or witness 
“reasonable time off” to testify.

 Jury Duty: No adverse action based on 
employee’s service on a jury.

 Civil Air Patrol: Unpaid time off to serve as 
member of the Civil Air Patrol. 

“OTHER” UNPAID LEAVE

102
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 Leave to Vote in Elections: Employee has 
“right to be absent from work” to vote on the 
day of the election, “without penalty or 
deduction from salary or wages because of 
the absence . . . .”

 According to SOS, “employees cannot be 
required to use personal leave or 
vacation time for the time off necessary 
to vote.” 

“OTHER” PAID LEAVE (cont.)

103

 Bone Marrow: Employers with 20+ 
employees at at least one site are required to 
provide up to 40 hours of paid leave to an 
employee donating bone marrow.

 Organ Donation: Public employers are 
required to provide up to 40 hours of paid 
leave to an employee (who averages 20 
hours per week) to donate an organ.

“OTHER” PAID LEAVE (cont.)

104

 FMLA—Qualifying Exigency: Eligible 
employees may receive up to 12 weeks for a 
qualifying exigency. 

 FMLA—Military Caregiver: Eligible 
employees may take up to a total of 26 weeks 
of leave in a single 12-month period to care 
for a covered service member.

MILITARY LEAVE

105
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 USERRA: requires all employers to provide 
leaves of absence with the right of 
reinstatement to employees who need to 
satisfy their military obligations.

MILITARY LEAVE (cont.)

106

 Death of Family Member: up to 10 working 
days of unpaid leave for an employee whose 
“family member” is killed in active service.

 Attend Military Ceremonies: up to 1 day 
each year to attend a “family member’s” send-
off or homecoming ceremony for the 
mobilized service member.

MILITARY LEAVE (cont.)

107

 Attend Military Events: up to 2 consecutive 
days or 6 total days each year to attend 
departure and return ceremonies, family 
training and readiness events, and official 
reintegration programs related to military 
service of the employee’s spouse, parent, or 
child.

MILITARY LEAVE (cont.)

108
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SICK AND SAFE TIME

109

MPLS STP Duluth

Effective Date 7-1-2017 7-1-2017 1-1-2020

Employer
Coverage

1+ 1+ 5+

Employee 
Eligibility

80 hours in 
the City

80 hours in 
the City

50% of 
time in 
the City

SICK AND SAFE TIME (cont.)

110

MPLS STP Duluth

Accrual 1 hour for 
30 hours

1 hour for 
30 hours

1 hour for 
50 hours

Annual Cap 48 hours 48 hours 64 hours

Front Loading 48 hours, 
then 80 
hours

48 hours, 
then 80 
hours

40 hours
each year

SICK AND SAFE TIME (cont.)

111

MPLS STP Duluth

Max Carry-
Over

80 hours 80 hours 40 hours

Maximum
Balance

80 hours 80 hours Unclear 
(64?)

Limits on 
Usage

None None 40 hours
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SICK AND SAFE TIME (cont.)

112

MPLS STP Duluth

Minimum 
Usage

4 hours 4 hours 4 hours

Posters and 
Handbooks

Poster and 
Handbook

Poster and 
Handbook

“Notice” 
required

Payout at 
Separation

No No No
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“WORKING FROM HOME” IN 2020
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Proportion of Employees indicating productivity 
is same or higher:

BCG: 75%

McKinsey: 69%

Korn Ferry: 58%

IMPACTS ON PRODUCTIVITY

4

 71% of men thought they were more productive 
compared to 41% of women.

 57% of men thought work-from-home positively 
impacted their careers compared to 29% of 
women. 

GENDER DIVERGENCE

5

 32.2% of managers thought productivity 
increased, and 22.5% thought productivity 
decreased.

 67% of Employers (businesses) thought 
productivity was the same, and 27% thought it 
increased. 

MANAGERIAL/EMPLOYER IMPRESSIONS OF

PRODUCTIVITY

6
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Martec: 59% of workers dislike working from 
home.

McKinsey: 80% enjoy working from home.

EMPLOYEE SATISFACTION: MIXED

7

 43% want to work remotely more often after 
pandemic.

 90% want greater flexibility in deciding 
where/when to work.

 24% would not return to physical office if given 
chance. 

GREATER FLEXIBILITY DESIRED

8

9

THE FUTURE OF REMOTE WORK
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CISCO Survey:

58% expect to work at least 8 days each 
month from home

98% expect meetings to include one or more 
teleworkers

77% of employers will increase flexibility; 
58% will reduce office footprint. 

FUTURE OF TELEWORKING POST-COVID

10

Gartner Survey

74% of CFOs intend to permanently shift at 
least 5% of their on-site workforce to remote 
work.

82% of company leaders will allow 
employees to work from home some of the 
time; 47% will allow work from home all the 
time.

FUTURE CONT. 

11

S & P Survey

64% believe a significant increase in remote 
work is permanent.

69% of organizations believe at least 75% of 
their workforce can work effectively remotely.

32% anticipated reduced office footprint.

FUTURE CONT. 

12



12/8/2020

5

13

TELEWORK AND THE FFCRA

Defines “Telework”

 “[W]ork the Employer permits or allows an 
Employee to perform while the Employee is 
at home or at a location other than the 
Employee's normal workplace.”

29 C.F.R. § 826.10

Regulations expire on Dec. 31, 2020.

FFCRA REGULATIONS

14

Employees can telework if : 

 (1) There is work; 

 (2) The employer allows the employee to 
telework; and

 (3) There are no extenuating circumstances 
preventing the employee from working.

FFCRA REGULATIONS

15
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After some of the rules were invalidated by a 
NY judge, the DOL “reissued” some of the 
regulations:

Reaffirmed the work availability requirement;

Reaffirmed that employer consent is required 
for teleworking and intermittent leave;

DOL eliminated the medical certification 
requirement for teleworking.

UPDATED FFCRA REGULATIONS

16

 If an employee is teleworking, then the employee is not
eligible for E-FMLA or E-PSL.

 FFCRA ties need for leave to the ability to work or 
telework:

 E-FMLA—“the employee is unable to work (or 
telework) due to a need for leave to care for the son 
or daughter . . . [whose] school or place of care has 
been closed . . . .”

 E-PSL—“the employee is unable to work (or 
telework) due to a need for leave because . . . [the 
six reasons for E-PSL].”

TELEWORK = INELIGIBLE FOR FFCRA LEAVE

17

 Allowed for E-PSL or E-FMLA only if the employer 
agrees.

 If employee is teleworking, then employer and 
employee can agree to any increment of usage.

 If employee is working in the office, the 
employee can only use E-PSL or E-FMLA to 
care for a child whose school or place of care is 
closed.

 29 C.F.R. § 826.20(a)(3)(ii).

INTERMITTENT WORK UNDER FFCRA

18
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FFCRA regulations provide that “employees 
who are teleworking for COVID-19 related 
reasons must always record—and be 
compensated for—all hours actually worked, 
including overtime, in accordance with the 
requirements of the FLSA.”

RECORDING TIME AND PAYING TELEWORKERS

19

Requires all time between performance of the 
first and last principal activities is compensable 
work time.

29 C.F.R. § 790.6

FFCRA regulations expressly exempt 
teleworking employees (under the FFCRA) from 
application of the “continuous workday rule.”

“CONTINUOUS WORKDAY RULE”

20

21

Appendix to FFCRA Rule

“Applying [the continuous workday rule] to employers with
employees who are teleworking for COVID-19 related
reasons would disincentivize and undermine the very
flexibility in teleworking arrangements that are critical to the
FFCRA framework Congress created within the broader
national response to COVID-19. As a result, the Department
has determined that an employer allowing such flexibility
during the COVID-19 pandemic shall not be required to
count as hours worked all time between the first and
last principal activity performed by an employee
teleworking for COVID-19 related reasons as hours
worked.”
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22

Example

“[A]n employee may agree with an employer to perform
telework for COVID–19 related reasons on the following
schedule: 7–9 a.m., 12:30–3 p.m., and 7–9 p.m. on
weekdays. This allows an employee, for example, to help
teach children whose school is closed or assist the
employee’s parents who are temporarily living with the
family, reserving work times when there are fewer
distractions. . . . [T]he employer must compensate the
employee for all hours actually worked—7.5 hours—that
day, but not all 14 hours between the employee’s first
principal activity at 7 a.m. and last at 9 p.m.”

 “Employees who are teleworking for COVID-19 
related reasons must be compensated for all 
hours actually worked and which the 
Employer knew or should have known were 
worked by the Employee.”

Regs suggest that an employee cannot 
underreport hours and be paid (at least if 
teleworking under the FFCRA).

UNREPORTED HOURS BY TELEWORKERS

23

What happens after December 31, 2020?

FFCRA regulations expire (unless Congress 
acts).

Will the DOL extend the regulations as they 
relate to teleworkers?

Can they be applied to non-COVID-19 
teleworkers?

POST-FFCRA TREATMENT OF TELEWORK

24
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LEGAL IMPLICATIONS OF

TELEWORK

Teleworking or taking leave under the FFCRA 
expressly does not impact the employee status 
under FLSA. 

 “The taking of Paid Sick Leave or Expanded 
Family and Medical Leave shall not impact 
an Employee's status or eligibility for any 
exemption from the requirements of section 
6 or 7, or both, of the FLSA.”

29 C.F.R. § 826.20(c).

FLSA AND TELEWORKING

26

27

Appendix to FFCRA Rule

“The Department intends that providing maximum flexibility
to employers and employees during the public health
emergency should not impact the underlying relationships
between an employer and an employee. More specifically,
nothing in this Act should be construed as impacting an
employee's exempt status under the FLSA. For example,
an employee's use of intermittent leave combined with either
paid sick leave or expanded family and medical leave
should not be construed as undermining the employee's
salary basis for purposes of 29 U.S.C. 213 and 29 CFR part
541.”
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Teleworking is generally considered the same 
as regular work.

However, propensity for non-exempt workers to 
work “off the clock” could create liability for 
overtime pay. Auer v. Fla. Neurological Ctr., 
LLC, 2018 WL 6532848 (M.D. Fla. 2018).

29 C.F.R. § 785.11 (employees must be 
compensated for work suffered to be 
performed).

EXEMPT/NON-EXEMPT GENERALLY

28

Travel to and from work is not compensable. 29 
C.F.R. § 785.35.

Travel during day as part of work is 
compensable. 29 C.F.R. § 785.38. 

Example:

Dooley v. Liberty Mutual Insurance Co., 307 
F. Supp. 2d 234 (D. Mass. 2004).

TRAVEL TIME

29

30

Example

A non-exempt teleworking employee works an 8 hour shift
from 9:00 a.m. to 5:00 p.m. (with a 1 hour lunch).

On Monday, the employee works from home starting at 9:00
a.m., drives into the office for a 12:30 p.m. meeting, and
returns home at 4:30 p.m. She then works until 5:00 p.m.

 Is the employee paid for the travel time?

 What if the employee arrives home at 5:30 p.m.?

 Does it matter if she starts working when she gets home?
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 Home workers receive different treatment regarding on-call 
time.

 Not all time spent at home is compensable. 29 C.F.R. §
785.23.

 Reasonable agreements between parties taking into 
account all pertinent facts will be accepted. Id.

 However, agreements must take into account some 
approximation of time actually worked. Leever v. City of 
Carson, 360 F.3d 1014, 1018–20 (9th Cir. 2004);

 Consider whether worker is unable to use time for their 
own purposes   C.F.R. § 785.15. See also Coes v. World 
Wide Revival, Inc., 2007 WL 9719053, at *6 (M.D. Fla. 
Sept. 26, 2007).

ON CALL

31

Federal Law

No law mandating employers to reimburse 
employees for business-related expenses.

However, non-exempt employees must 
receive at least federal minimum wage 
(currently $7.25 per hour).

TELECOMMUTING EXPENSES

32

33

DOL COVID-19 FAQ#11
Are businesses and other employers required to cover any
additional costs that employees may incur if they work from home
(internet access, computer, additional phone line, increased use of
electricity, etc.)?

Employers may not require employees who are covered by the FLSA to
pay or reimburse the employer for such items that are business
expenses of the employer if doing so reduces the employee's earnings
below the required minimum wage or overtime compensation.

Employers may not require employees to pay or reimburse the employer
for such items if telework is being provided to a qualified individual with a
disability as a reasonable accommodation under the Americans with
Disabilities Act.
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 Minnesota Law

 No law mandating employers to reimburse employees for 
business-related expenses.

 Minn. Stat. § 177.24, subd. 4 prohibits “direct or indirect” 
deductions that “reduce the wages below the minimum 
wage,” including:

 “Purchased or rented equipment used in employment, 
except tools of a trade, a motor vehicle, or any other 
equipment which may be used outside the employment”

 “Consumable supplies required in the course of that 
employment”

 Current minimum wage is $10.00 (large) $8.15 (small)

TELECOMMUTING EXPENSES (CONT.)

34

Compensable if injury occurs in “course and 
scope of employment,” even at home. 

Munson v. Wilmar, 2008 MN Wrk. Comp. LEXIS 
124 (W.C.C.A. 2008)

Employee’s injury compensable where 
employee required to keep a home office 
and fell down the stairs on his way to get a 
cup of coffee.

WORKER’S COMPENSATION

35

Sandberg v. JC Penney Co., 243 Ore.App. 342 
(2011).

Held that an telecommuting employee for JC 
Penny suffered a compensable injury when 
she tripped over her dog while walking to her 
garage to collect a fabric sample for work. 

WORKER’S COMPENSATION (CONT.)

36
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 “[A]llowing an employee to work at home may be a 
reasonable accommodation where the person's disability 
prevents successfully performing the job on-site and the job, 
or parts of the job, can be performed at home without 
causing significant difficulty or expense.”

 One case found a fact issue as to whether employer should 
have been required to offer work-from-home as an 
accommodation. Humphrey v. Mem'l Hosps. Ass'n, 239 F.3d 
1128, 1136 (9th Cir. 2001).

 2003 EEOC Guidance cited in cases as recently as 2020. 
See Peeples v. Clinical Support Options, Inc., 2020 WL 
5542719, at *4 (D. Mass. Sept. 16, 2020).

ADA  REASONABLE ACCOMMODATIONS: 
EEOC GUIDANCE

37

Courts do recognize that, for some jobs, 
presence at the workplace is essential to 
workplace function. EEOC v. Ford Motor Co., 
782 F.3d 753 (6th Cir. 2015); Vande Zande v. 
State of Wis. Dept. of Admin., 44 F.3d 538 (7th 
Cir. 1995).

Has this changed after COVID-19?

 In 2021, is the employee’s physical presence 
still an “essential function”?

ADA REASONABLE ACCOMMODATION

LIMITATIONS

38

 Unmanaged Devices accessing company data are 
vulnerable to attack.

 Personal Wifi is potentially insecure, companies should 
consider providing secure hotspots or VPN encryption.

 Cloud collaboration tools are potentially vulnerable (ie. 
Zoom bombing).

 Surveys indicate 20% of respondents have experienced 
a cybersecurity breach due to work-from home. 

 28% admit using personal devices more than work 
devices for jobs. 

CYBERSECURITY

39
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PRACTICAL TIPS FOR TELEWORKING

IN 2021 AND BEYOND

 Consider Mandatory and Voluntary Policies

 Route through HR to ensure non-discriminatory 
application.

 Consider temporary policies (part of pandemic response 
or emergency) and permanent policies.

 Ensure Cybersecurity and Physical Security

 Mandate use of a VPN

 Mandate use of company-provided PCs

 Two-factor authentication and 

TELECOMMUTING TIPS FOR 2021

41

 Set Hours and Break Expectations for Non-
Exempt Employees

 Set work schedule

 Include breaks (lunch and rest)

 Clearly establish what it means to be “working” and 
expectation for handling communications “after 
hours.”

TIPS FOR 2021 (CONT.)

42
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 Consider Reimbursing Some Expenses

 Consider offering set amounts (rather than full bill).

 Define “Work Area”

 Separate room with a desk and door.

 Safe space (no fire hazards).

 Ensure the employee’s residence has an ergonomically-
friendly workstation.

TIPS FOR 2021 (CONT.)

43

 Train Employees

 Employees need to understand how to be 
successful while working from home.

 Train Managers and Supervisors

 They need to understand how to manage and 
communicate with a virtual team.

 Collaboration and communication are key.

TIPS FOR 2021 (CONT.)

44
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