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COVID-19 & Returning to the Office

1. When can an employer require employees to come back to the office? 

2. What can an employer do if an employee refuses to return to the 
office?

3. If we allow employees to continue to work remotely and their 
performance suffers, what can an employer do?

4. Can an employer require all employees to get the COVID-19 vaccine? 

5. What training and other requirements must an employer do before 
employees return to work? 

6. Other Potential Legal Risks and Issues 
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1.  When can an employer 
require employees to come back 

to the office?

1.  When can an employer require employees to 
come back to the office?

Gov. Walz Executive Order 20-99 (November 18, 2020): 

Gov. Walz Executive Order 20-99 (November 18, 2020):

• Executive Order 20-99 expires on Friday December 18, 2020. However 
the “work from home” requirement has been in multiple previous COVID-
19 Executive Orders and will likely be included in subsequent Orders for 
the foreseeable future

• An employer requiring its employees to violate the Executive Order is 
guilty of a gross misdemeanor, as well as a fine not to exceed $3,000.00.

1.  When can an employer require employees to 
come back to the office?
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ANSWER: 

a. When Gov. Walz’s Executive Order Expires; or 

b. If an employee cannot work from home; or 

a. If an employer fits into one of the exempt Critical Sectors

1.  When can an employer require employees to 
come back to the office?

2. What can an employer do if an 
employee refuses to return to 

the office?

2. What can an employer do if an employee 
refuses to return to the office?

If while Executive Order is in effect  No 

If after Executive Order expires  Employer  can require employees to return, 
subject to FFCRA, ADA reasonable 
accommodation, and FMLA considerations



12/8/2020

4

3. If we allow employees to 
continue to work remotely and 
their performance suffers, what 

can an employer do?

3. If we allow employees to continue to work 
remotely and their performance suffers, what can 

an employer do?

If while Executive Order is in effect  Standard discipline process.  Cannot 
force them to return to work in person. 

3. If we allow employees to continue to work 
remotely and their performance suffers, what can 

an employer do?

If after Executive Order expires 

(1) In non-ADA context, telework is a benefit/privilege, so employer can require 
employee to come into office if remote work performance suffers. 

(2) If employee has disability, then telework may be a reasonable 
accommodation provided the employee: (a) can perform the essential 
functions of the job, and (b) telework does not cause an undue hardship on 
the employer. 

(3) If employee with disability has performance issues, an employer cannot 
withdraw the teleworking arrangement.  Instead, proceed with discipline 
process and engage in interactive process to determine if any changes or 
additional accommodations are needed.   
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3. If we allow employees to continue to work 
remotely and their performance suffers, what can 

an employer do?
Is working in-person still an “essential function” of the job post-COVID-19?

EEOC Guidance: 

4. Can an employer require all 
employees to get the COVID-19 

vaccine? 

It is unlikely that business operations will return to “normal” until an
effective vaccine has been developed and distributed.

• An August 2020 Gallup study found that one-third of Americans
would refuse to take a free, government-provided COVID-19
Vaccine.

• The potential implementation of a vaccine, however, raises a
number of other considerations for employers to keep in mind.

It is extremely likely that further guidance regarding a mandatory
COVID-19 policy will be forthcoming as a vaccine becomes closer to
widespread distribution.

4. CAN AN EMPLOYER REQUIRE ALL EMPLOYEES TO GET

THE COVID-19 VACCINE? 
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• Should you require all employees to get the vaccine or just
encourage it?

• EEOC Guidance:

• How to encourage?

• Cover the cost of vaccination

• Educate workforce on benefits of vaccination and risks.

4. CAN AN EMPLOYER REQUIRE ALL EMPLOYEES TO GET

THE COVID-19 VACCINE? 

• If an employer wants to make it mandatory, can they?

• It depends, but yes, there are to two major exceptions:

• Americans with Disability Act

• Title VII Religious Accommodations

• Also Labor/Union considerations (see Meggen and Grant’s
presentation)

4. CAN AN EMPLOYER REQUIRE ALL EMPLOYEES TO GET

THE COVID-19 VACCINE? 

• Americans with Disability Act.

• Vaccines are “medical examinations” and can only be
mandated for current employees if:

• Necessary to an employee’s ability to perform the
essential functions of their job, OR

• Justified in order to eliminate a direct threat to the
health and safety of employees or the public.

4. CAN AN EMPLOYER REQUIRE ALL EMPLOYEES TO GET

THE COVID-19 VACCINE? 
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• Potential Exception # 1 – Disabled Employees under the ADA

• If employee states that they cannot receive vaccine for medical reason, then employer
needs to engage in the interactive process.

• Determine if there are any potential accommodations that would allow the employee
to perform the essential duties of their position, like:

• Telework

• Wearing a mask/PPE

• Implement social distancing protocols

• Employer does not have to make exception if does so (1) creates an undue hardship
on the employer (i.e. significant difficulty or expense), or (2) the accommodation poses
a “direct threat” to the healthy and safety of others.

4. CAN AN EMPLOYER REQUIRE ALL EMPLOYEES TO GET

THE COVID-19 VACCINE? 

• Potential Exception # 2 – “Sincerely Held Religious Beliefs”

• Title VII requires employers to grant accommodations from complying
with an employment policy which conflicts with an employee’s
sincerely held religious beliefs.

• A “non-religious” opposition to vaccination is not protected under Title
VII.

• Employer not required to accommodate if it imposes an “undue
hardship”

• In this context means that the accommodation imposes “more
than a minimal burden on the operation of the business.”

4. CAN AN EMPLOYER REQUIRE ALL EMPLOYEES TO GET

THE COVID-19 VACCINE? 

• If an employee becomes injured as a result of
taking a mandatory COVID-19 vaccination, they
may have a workers’ compensation claim arising
out of the vaccination.

• Failing to require employees receive a
vaccination may result in a claim that the
employee has failed it duty to provide a safe and
healthy workplace under OSHA.

COVID-19 VACCINATION – OTHER

CONSIDERATIONS
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5. What training and other 
requirements must an employer 
do before employees return to 

work? 

 The Centers for Disease Control (“CDC”) has
issued guidance for businesses to follow before
resuming regular operations, including a number
of recommended steps to take to ensure that the
physical office space is safe.

 Notably, many of these requirements are also
found in a Minnesota business’s currently
mandatory COVID-19 Preparedness Plan.

Preparing the Office –
CDC Requirements 

 The CDC’s recommendations in preparing 
the workplace for the return of workers post 
COVID-19 fall into two main “categories”

 Engineering controls (i.e. changes to 
the physical workspace); and

 Administrative controls (i.e. policy 
changes to facilitate safe work).

CDC Requirements 
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 The CDC recommends employers implement “engineering 
controls” – i.e. modifications to the workplace which reduce the 
risk of infection – providing the following examples:

 Modify workspaces to ensure social distancing when 
possible (including installing physical barriers).

 Physically separating workers to maintain social distancing, 
for example, by placing visual cues or colored tape on the 
floor to keep workers 6 feet apart.

 Replace high-touch communal items, like coffee pots, with 
alternatives such as packaged, single-serving items.

 Using portable HEPA filters to enhance air cleaning.

CDC - Engineering Controls

 Encourage employees who have symptoms of COVID-19, or who
have sick family members to notify their supervisors and stay
home.

 Consider daily in-person or virtual health checks.

 Stagger shifts, start times, and break times as feasible to reduce
employee interaction.

 Clean and disinfect high-touch surfaces.

 Establish policies and practices for social distancing, for example,
by discouraging handshaking, hugs, and fist-bumps.

 Train employees on methods to reduce the risk of infection, for
example, through proper handwashing.

CDC - Administrative Controls

 As noted above, the CDC recommends employers conduct daily employee health
screens to monitor the workforce for possible know signs of a COVID-19 infection.

 The EEOC has expressly stated that taking an employee’s temperature is a medical
examination under the Americans with Disabilities Act (“ADA “), and therefore can only
be conducted under certain circumstances.

 However, the EEOC has further noted that “[b]ecause the CDC and state/local
health authorities have acknowledged community spread of COVID-19 and
issued attendant precautions, employers may [permissibly] measure
employees' body temperature.”

 The caveat here, however, is the other provisions of the ADA apply, including the ADA’s
confidentiality requirement regarding the results of any medical examination, and
therefore any results from the daily health screen (for example, a “log” of employees’
temperatures) must otherwise be kept confidential.

Daily Health Screens
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• Consider partial work from home arrangements, with
employees only going into the office a few days a week.

• Bring back workers in “cohorts” so that all employees are not
back at once.

• Consider if there are any employees who can successfully
continue working remotely for the foreseeable future.

• Ensure that you have procedures in place to continue
operations in the event that there is another outbreak.

RETURNING TO WORK –
OTHER POTENTIAL CONSIDERATIONS

 While there are no new requirements for
employers to follow with respect to the
Occupational Safety and Health Act,
there are a number of existing OSHA
standards which are impacted by
COVID-19 and should be kept in mind
when developing a reopening plan.

Reopening Requirements -
OSHA

 Under OSHA's Personal Protective Equipment (PPE) standards – employers must 
require the use of PPE (gloves, eye, face protections, etc.) when the job duties require 
it. This may include the provision of PPE to protect from COVID-19 infection.

 Under OSHA’s General Duty Clause, employers have a general duty to furnish each 
worker with “employment and a place of employment, which are free from recognized 
hazards that are causing or are likely to cause death or serious physical harm.”

 The general duty to eliminate harm additionally includes employers conducting 
a hazard assessment of their workplace, and this assessment must be 
documented in writing.

 In light of these requirements, employers are required to take steps to provide required 
PPE and to eliminate recognized hazards, which, in this case, includes the risk of 
COVID-19 infection.

COVID-19 and OSHA
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6. Other Potential Legal Risks 
and Issues 

OSHA has published a list of the most commonly issued COVID-19 related citations, and has found 
that COVID-19 investigations most commonly find the following violations:

 Failing to report any COVID-19 related fatality to OSHA within eight hours after the 
death of an employee. 

 Failing to keep a record of any work-related COVID-19 infections (in a OSHA 300 
log).

 Failing to assess the workplace to determine if COVID-19 related hazards are 
present which require the use of PPE.

 Failing to select necessary PPE that properly fits each affected employee.

 Failing to provide accompanying training to each employee who was required to use 
PPE.

 Failing to provide a workplace free of recognized hazards by failing to install plastic 
barriers or otherwise ensure social distancing.

Common COVID-19 Infractions

OSHA, Common COVID-19 Citations: Helping Employers Better Protect Workers 
and Comply with OSHA Regulations (Oct. 30, 2020).

In addition to providing a safe environment for
workers, companies should also take proactive
steps related to COVID-19 in order to reduce
potential liability in the event a customer, vendor,
or visitor gets sick.

There are a number of potential claims which could
be raised against a business from customers/visitors
arising out of the failure to take proper precautions
related to COVID-19 (some of which may be
covered by a business’s general liability insurance
policy).

COVID-19 Liability - Guests
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Premises liability – Businesses have a duty to make their
premises reasonably safe for customers, vendors, and others
who you allow to enter your business.

Negligence claims – A negligence claim may arise when a
business owner puts a visitor at risk or fails to act reasonably
when the risk of harm was reasonably foreseeable (for example,
by allowing a COVID-19 infected employee to continue
working).

Misrepresentation claims – A claim may arise if a business
makes statements about steps being taken to reduce the risk of
exposure to COVID-19 which were not in fact being undertaken.

COVID-19 Liability Sources

COVID-19 may implicate worker’s compensation statutes following a return to the office.

Employees may claim a worker’s compensation covered injury related to COVID-19 if they can
prove that they contracted the virus while at work.

– It is important to note that the employee generally must show that they became
infected while working, and if an employer denies the employee’s claim the burden
falls on the employee to prove that their claim was wrongfully denied.

– This is typically a high bar for employees to meet. For example, the Minnesota
Department of Labor and Industry reported in September that there were 930 COVID-
19 workers’ compensation claims filed by employees working in Minnesota’s
meatpacking industry:

• Of these 930 claims, none were accepted, 717 were rejected, and 213 were
under review.

COVID-19 & Workers Comp.

Star Tribune, Majority of worker’s compensation claims of meatpacking workers with 
COVID-19 denied, including in Minnesota (Sept. 29, 2020).

Contrary to the general rule that the employee must show that their workers’ compensation
injury was work related, the following job classifications are presumed to have contracted
COVID-19 while working if they become infected:

• Licensed peace officer, firefighter, paramedic, emergency medical technician, nurse or
health care worker;

• Correctional officer or security counselor employed by the state or a political subdivision;

• A health care provider with direct COVID-19 patient care or ancillary work in COVID-19
units; or

• A person required to provide childcare to first responders and health care workers.

It is important to note, however, that this is only a presumption that the infection was work-
related, and can be rebut by the employer.

COVID-19 & Workers Comp.

Minn. Stat. § 176.011, subd. 15(f).
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QUESTIONS?

Thank you.
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Labor Laws in the COVID-19 
Era

1

2

Grant T. Collins
(612) 373-8519

gcollins@felhaber.com

Meggen E. Lindsay
(612) 373-8424

mlindsay@felhaber.com

 Massive layoffs

 From April to Oct., more than 60 million filed
for unemployment.

 Uneven Affect throughout Economy

 Travel and hospitality are most effected.

 Nonprofits, health care, and social services
also adversely affected.

 Fertile ground for union organizing.

COVID-19 and Union Organizing

3
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 In 2019, 1,673 representation petitions were filed.
In 2018, 1,597 total representation petitions were
filed.

 So far this year, 1,345 have been filed.

 In June 2019, the election win rate for unions was
about 55%. In June 2020, the election win rate for
unions was about 76%.

 The number of elections has doubled each month
from April to July 2020.

Organizing Efforts in Pandemic

5

Reasons for increased unionizing, wins:

 Concerns about safety, especially in health care
and assisted living workplaces;

 Job security concerns;

 Workplace reopening protocols;

 Desire for more information from employers:

 Desire for hazard pay and other benefits;

 General economic uncertainty.

Organizing Efforts in Pandemic

6
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 Washington state: Doctors and nurses walked off the
job in protest of the employer’s alleged refusal to
provide PPE and reduce 12-hour shifts.

 Chicago: 700 nursing home employees are on strike
and demanding hazard pay and improved working
conditions.

 New York: Thousands of nurses have stated that they
will not to report for work if employers refuse to hire
more nurses, provide better PPE, and improve health
benefits.

Strikes and Walkouts at Health Care 
Institutions

7

 The pandemic continues to cause uncertainty for
employers, but the National Labor Relations Board
has made it clear that the impact of COVID-19
rarely excuses labor law violations.

 Board seems to recognize that unionized
employers must have flexibility to deal with
pandemic-related issues quickly.

 But in most cases that have arisen since March,
the traditional rules of the NLRA apply.

COVID-19 and the NLRB

8

 Section 7 guarantees the right for all employees 
to engage in protected concerted activities, 
generally defined as action taken by more than 
one employee for their mutual aid and/or common 
protection.  

 When employees express concerns about 
workplace safety in cooperation with or on behalf 
of co-workers, they may be engaged in protected 
concerted activity under Section 7 of the NLRA. 

Section 7

9
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 In September, the NLRB’s general counsel issued
a memo that summarizes the types of COVID-
related complaints that he has advised the federal
agency to pursue since March 2020.

 Two of the cases referenced in the memo
involved employees who complained about their
employer’s response to COVID-19 and then faced
adverse action.

 In both cases, the employer’s COVID-19 conduct
was unlawful.

Section 7 Rights and COVID-19

10

 Employee and co-workers sent letter to employer
asking for more input in how to provide services safely
to clients in-person.

 The employer’s interrogation of an employee about
her involvement with the letter, warning her not to
discuss her interactions with management and to
refrain from taking work-related problems to co-
workers, and its threat to fire her if she did not follow
these instructions were found to be unlawful
interrogation, threats of termination, surveillance and
constructive discharge.

Section 7 Rights and COVID-19

11

 After a group of non-union employees took unpaid
leave for several days from a food delivery business in
protest over its failure to provide them with PPE
(gloves, masks and sanitizer) and to enforce social
distancing guidelines, the employer returned all of the
“protesters” to work except for two individuals, one of
whom was the person who led the job action.

 The GC authorized the issuance of a Complaint on the
theory that the un-reinstated employee was
discriminatorily singled out because he led the
protected, concerted activity.

Section 7 Rights and COVID-19

12
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Larry Peel Co.

 A charge was found to lack merit where a single
employee was discharged after making a request
to work from home due to COVID-19.

 The work-at-home request was found to be
individual in nature, even if it involved working
conditions.

Section 7 Rights and COVID-19

13

Hornell Gardens

 Two nurses at a health care facility were
terminated: one who refused to work under a
policy requiring employees to share isolation
gowns, and another who refused to work because
the employee was self-quarantining based on a
potential exposure at a second place of work.

 Not protected concerted activity because there
was no evidence that the safety complaints
intended or contemplated group action.

Section 7 Rights and COVID-19

14

 Takeaway Rule: If and when employees present
concerns about terms and conditions of
employment—including an employer’s policies—
it is unlawful for the employer to discipline them
because of that activity or to tell them they cannot
talk to co-workers.

 Employees get to complain about testing, PPE,
hazard pay, staffing levels, and other safety
issues.

Section 7 Rights and COVID-19

15
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 Non-Union employees engaged in “protected
concerted activities.”

 Walk-outs

 “Marches on the boss”

 COVID-19 Pandemic

 More safety-related concerns result in more
potential protected-concerted activity.

Union Activity in Non-Union Businesses

16

 When the pandemic hit, the Board suspended 
representation elections from March 19 to April 3.

 Elections resumed on April 6.

Union Elections and COVID-19

17

 Normally, Board policy favors in-person elections.

 Common understanding that in-person/manual
elections have higher voter turn-out.

 However, during the COVID-19 pandemic about
90% of NLRB representation elections have been
conducted by mail ballot.

Transition from Manual/In-Person 
Elections to Mail Ballot Elections

18
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 According to internal Board statistics, from October
1, 2019 through March 14, 2020, the Board
conducted 508 manual elections with 85.2% voter
turnout.

 During that same period, the Board conducted 48
mail-ballot elections with 55% voter turnout.

 From March 15, 2020 through September 30, 2020
the Board conducted 46 manual elections in which
voter turnout was 92.1% and 432 mail-ballot
elections in which turnout was 72.4%.

Mail Ballot Elections

19

After several months of almost exclusively mail-ballot
elections, the Board issued suggested protocols for
manual in person elections on July 6 in GC Memo
20-10.

The Board’s COVID-19 In-Person 
Election Protocols

20

 Election Mechanics: social distancing must be
accommodated; voting will include new cardboard
booths, Board agent responsible for disinfecting
booths; election agreements will specify maximum
numbers of representatives allowed at pre-election
conference and ballot count.

The Board’s COVID-19 In-Person 
Election Protocols (continued)

21
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 Certifications required: At least 24 hours before the
election the employer must certify in writing that
the polling area conforms with CDC standards and
identify whether any individuals who have been
present in the facility have tested positive for
COVID-19 or have experienced symptoms. Also,
each individual, representative and observer must
also certify whether they have tested positive for
COVID-19 or have a known exposure.

The Board’s COVID-19 In-Person 
Election Protocols (continued)

22

 Post-Election Notifications: Parties must agree in
writing to notify the Regional Director within 14
days after the day of the election if any
individuals present on the day of the election
have tested positive for COVID, exhibited
symptoms, or had a known exposure.

The Board’s COVID-19 In-Person 
Election Protocols (continued)

23

 Election Arrangements Included in Election
Agreement: Various safety and social distancing
arrangements must be addressed and included in
the election agreement.

 Elections Requiring Travel: Board agents must
also take various specified precautions when
travel is required to administer an election.

The Board’s COVID-19 In-Person 
Election Protocols (continued)

24
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Aspirus Keweenaw, 370 NLRB No. 45 (Nov. 9,
2020)

In this decision the Board outlined six circumstances
relevant to determining if a mail ballot election is
more appropriate due to COVID-19 concerns:

Is a Mail Ballot Election Appropriate?

25

1) The NLRB office tasked with conducting the election is
operating under “mandatory telework” status;

2) Either the 14-day trend in the number of new confirmed COVID-
19 cases in the county where the employer’s facility is located is
increasing, or the 14-day testing positivity rate in the county is
located is at 5% or higher;

3) The proposed in-person election site cannot be established in a
way that avoids violating mandatory state or local health orders
related to maximum gathering size;

4) The employer fails or refuses to commit to abide by the safety
protocols contained in GC Memorandum 20-10;

Is a Mail Ballot Election Appropriate?

26

5) There is a current COVID-19 outbreak at the 
facility or the employer refuses to disclose and 
certify its current status; or

6) Other similarly compelling considerations.

Is a Mail Ballot Election Appropriate?

27
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Employers have faced unprecedented and
unexpected changes during the COVID-19 era.

But can these changes potentially get employers out
of an election agreement that has already been
stipulated?

One recent Board decision indicates the answer may
be yes.

COVID-19 as an “Unusual 
Circumstance”

28

NP Texas d/b/a Texas Station Gambling Hall and
Hotel, 370 NLRB No. 11 (Aug. 31, 2020)

 Casino employees laid off due to COVID-19
pandemic had no reasonable expectation of recall
and were therefore ineligible to vote under NLRB
precedent.

 Petition was dismissed since there were no
employees eligible to vote, but the petition was
subject to reinstatement when the employer
resumes operations.

Laid-Off Employees and Voter Eligibility 
in the COVID-19 Era

29

Housing Works, Inc., 29-RC-256430 (Oct. 15, 2020)

 Regional Director erred by refusing to allow
employer to withdraw from a stipulated election
agreement after the employer made significant
changes to due COVID-19.

 Employer is a non-profit that operates homeless
shelters and thrift stores for individuals with
HIV/AIDS.

COVID-19 as an “Unusual 
Circumstance”

30
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Housing Works, Inc., 29-RC-256430 (Oct. 15, 2020)

 The terms of the stipulated election agreement
provided for the members of the proposed unit
who worked at 30 different locations to vote by
mail.

 When the pandemic hit, the employer added 230
new employees, started new shelters,
established healthcare and testing services and
created COVID testing locations.

COVID-19 as an “Unusual 
Circumstance”

31

Housing Works, Inc., 29-RC-256430 (Oct. 15, 2020)

 The employer also permanently closed its thrift
stores and furloughed or laid off 200 employees.

 The day before NLRB elections were to resume
in April, the employer sought to withdraw from the
agreement on the basis of the COVID-19 staff
and location changes, but the Regional Director
denied.

COVID-19 as an “Unusual 
Circumstance”

32

 On appeal, the Board reversed, finding that the 
employer had made an affirmative showing of 
unusual circumstances.

 Dramatic changes to the employer’s business 
had occurred since the parties entered into the 
stipulated election agreement due to the COVID-
19 pandemic. 

COVID-19 as an “Unusual 
Circumstance”

33
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 “Those were not operational changes
implemented in the normal course of business.
Instead, the changes were driven by the
pandemic, the full impact of which was not
foreseen, or reasonably foreseeable, at the time
the parties entered into the Agreement on March
3.”

COVID-19 as an “Unusual 
Circumstance”

34

 However, the Board also noted “[w]e do not
suggest that any operational changes occasioned
by COVID-19 will always constitute unusual
circumstances permitting a party to withdraw from
an election agreement; we find only that the
particular facts of this case establish unusual
circumstances.”

COVID-19 as an “Unusual 
Circumstance”

35

 Unionized employers have duty to bargain over
wages, hours, working conditions, and other terms
and conditions of employment.

 Thus, generally no unilateral changes to
conditions of employment unless employer has
first met its duty to bargain.

 This bargaining obligation applies to an employer’s
decision to change working conditions, as well as
the effects of that change on employees.

Duty to Bargain and COVID-19

36
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 This duty to bargain can be particularly difficult during
the pandemic, when employers may need to take swift
action to avoid COVID risks, protect employees, and
react to market conditions.

 In March, the NLRB’s GC issued a memo seeking to
provide guidance on this issue -- Case Summaries
Pertaining to the Duty to Bargain in Emergency
Situations.

 Does not directly address COVID-19, but
recognizes an exception to the duty to bargain.

Duty to Bargain and COVID-19

37

 The duty to bargain may be suspended when
“compelling economic exigencies” compel prompt
action.

 This exception is only in the context of extraordinary
events that are unforeseen occurrences having a
major economic effect and that require a company to
take immediate action.

 For example: If gov’t orders shutdown or there’s an
extreme COVID surge in a healthcare setting, this
limited exception could apply.

Duty to Bargain and COVID-19

38

 Board continues to find that midterm bargaining over
topics that are covered by the CBA – or when there is a
zipper clause – is not required.

 EX: Memphis Ready Mix: Employer did not violate the
Act by refusing to bargain over the Union’s proposals
for paid sick leave and hazard pay due to COVID-19
where the parties’ agreement had a strong zipper
clause allowing the employer to refuse to engage in
mid-term bargaining, and the agreement already
addressed leaves of absence and wage issues.

Duty to Bargain and COVID-19

39
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 Decreased reliance on in-person negotiations.

 Virtual negotiations are becoming the new normal.

 Some parties still insist on in-person bargaining, 
but social distancing and safety precautions must 
be observed. 

 Mandatory vs. Permissive subject

Collective Bargaining in a Pandemic

40

 Virtual arbitration hearings are also becoming 
commonplace. 

 Is it permitted by the CBA?

 Virtual hearing procedures still being 
developed.

 Arbitrators are adjusting to making credibility 
determinations via Zoom, rather than in-person. 

Collective Bargaining (cont.)

41

 Federal, state, and local COVID-19 laws and 
regulations raise challenges regarding unilateral 
changes:

 CDC guidance, including industry specific 
guidance;

 Quarantine, testing, and vaccinations; 

 Return-to-work rules;

 Mask mandates; and

 FFCRA paid leave provisions. 

Changes to Terms and Conditions 
Employment

42
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 Key Question: “Is it forbidden by the CBA?”

 If not, Union may have a procedural right to 
have notice and an opportunity to bargain 
over the change, but not a substantive right 
to stop you from making the change.

 Management Rights Clasue

 Management rights provision may expressly 
give the employer a right to make the 
change.

Duty to Bargain

43

 Employers are responsible for complying with
applicable health and safety regulations.

 May notify union of changes and provide
opportunity to “discuss”.

 But, at the end of the day, employers may still
implement these changes.

Duty to Bargain (cont.)

44

 Avoid Extraneous Contract Language

 No need to add new language via MOU, etc.

 An employment is required to do what is 
required by the law, so no need to include 
additional contract language.

Duty to Bargain (cont.)

45
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 Step #1—Prepare the policy, procedure, or 
posting, so that it’s in its “final form.”

 Step #2—Provide the Union with a copy of what 
you’re proposing to do.

 Do not concede that bargaining is required.

 Instead, simply invite a “discussion”: “If you 
would like to discuss this [new policy], 
please let me know as soon as possible.”

Step-by-Step Plan for Implementation

46

 Step #3—

 If the Union doesn’t respond to your inquiry, 
move to Step #4.

 If the Union wants to discuss, then discuss 
with the Union.  Remember, in the absence 
of contrary CBA language, you are under 
no obligation to change your plans.

 Step #4—Implement the policy, procedure, or 
posting.

Step-by-Step Plan (cont.)

47

Questions? 

Thank you!
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 Federal Paid Leave

 Misclassification 

 Union Organizing

 OSHA

 Arbitration

 $15 Minimum Wage

Biden-Harris Administration

4

Paid Family Leave

5

 FFCRA expires on December 31, 2020.

 Any addition leave types (besides E-FMLA or 
E-PSL)?

 Potential Expansion of FFCRA?

 Apply to business with 500 employees or 
more

 “Health care provider” exception

FFCR 2.0
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 Family and Medical Insurance Leave Act (H.R. 
1185; S. 463).

 Up to 12 weeks of leave paid at 66% of their 
monthly wages (capped at $4,000).

 Used for a new child, a serious health 
condition of their own or care of a family 
member, and for a limited set of other 
situations involving military service 
members.

 Administered by Social Security Administration.

The FAMILY Act

7

 Paid Family Leave in other States

 New York (2016); Massachusetts (2018); Rhode 
Island (2013); New Jersey (2008); Connecticut 
(2019); District of Columbia (2017); Colorado (2020); 
Washington (2017); Oregon (2019); and California 
(2002)

 Typically managed by state unemployment office 
and not paid directly by employer.

 Similar laws have been proposed in Minnesota in the past 
few years.

The FAMILY Act

8

ABC Test for Employees

9
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 Employees

 Non-Employees

 Independent Contractors—flexible 
arrangement for both employer and 
employee.

 Leased Employees—leased from 
another company.

Employee vs. Non-Employee

10

 In a 2017 report, BLS found 10.6 million
independent contractors (6.9% of workers).

 The BLS report did not include app-based 
“gig workers.”

 79% of independent contractors prefer 
their work arrangement to traditional jobs.

 Fewer than 1 in 10 independent 
contractors would prefer a traditional work 
arrangement.

IC Statistics

11

 From 2010 to 2019, the share of gig workers in 
companies has increased from 14.2% to 16.4%.

 More than 70% of 1099-MISC gig workers 
say they are working as independent 
contractors by their own choice, not because 
they can’t find a “regular” W-2 job.

2020 ADP Report

12
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13Source: ADP Research Institute (2020)

14Source: ADP Research Institute (2020)

 Wage and Hour Law

 Overtime / Minimum Wage (FLSA and 
MFLSA)

 Liquidated Damages

 Civil Penalties and Attorneys’ Fees

 Discrimination Law

 Federal Law

 MHRA

Risks of Misclassification

15
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 Employee Benefits

 In 2000, Microsoft settled for $97 million in a 
lawsuit by “freelancers” alleging that they 
were entitled to benefits under Microsoft’s 
401(k) plan and stock option plan.

 Taxes

 Employers are required to pay FICA, FUTA, 
state unemployment tax, and workers’ 
compensation. 

Risks of Misclassification (cont.)

16

 Common Law Test

 Economic Realities Test

 Hybrid Test

 IRS Test

 ABC Test

 Minnesota State Law Standards

 DEED, MN-DOLI, etc.

What Test Applies?

17

18

Statute Test
Federal Taxes IRS 20-factor test

Minnesota Workers’ 
Compensation Act

DEED Factors (Minn. Admin.
R. §§ 5224.0100-.0340)

Title VII, ADEA, ADA Hybrid Test
MHRA Hybrid Test
FLSA Economic Realities Test
FMLA Economic Realities Test
Minnesota DATWA Any worker, whether full-time, 

part-time, temporary or 
independent contractor is 
covered.

NLRA Common Law Test
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 Starts with the presumption that all workers are 
“employees.”

 Employer must rebut the presumption by proving 
all three factors:

 (1) worker is free from the control and 
direction of the hirer in connection with the 
performance of the work, both under the 
contract for the performance of the work and 
in fact; and 

“ABC” Test

19

 Rebutting presumption (cont.):

 (2) that the worker performs work that is 
outside the usual course of the hiring entity's 
business; and 

 (3) that the worker is customarily engaged in 
an independently established trade, 
occupation, or business of the same nature 
that involved the work performed. 

 Note: all three factors must be met in order to rebut 
the presumption.

“ABC” Test (cont.)

20

 President-elect Biden has indicated that he would 
support a federal “ABC” test for employees vs. 
independent contractors.

 “As president, Biden will work with 
Congress to establish a federal standard 
modeled on the ABC test for all labor, 
employment, and tax laws.”

 Minnesota legislature could enact a similar test 
under state law.

 E.g., California’s AB 5 (effective 1/1/20).

“ABC Test” under Federal Law

21
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 Will look to “un-reverse” precedent reversed by 
Trump-led NLRB.

 Purple Communications (email use for union 
activities)

 Specialty Healthcare (micro-units)

 Browning-Ferris (joint employer)

 Banner Health (confidential investigations)

 Lincoln Lutheran (dues checkoff at expiration)

Biden’s NLRB

23

 Biden’s campaign promised to “encourage and 
incentivize union organizing and collective 
bargaining.”

 Campaign promises included:

 “Make it easier for workers who choose to 
unionize to do so.”

 “Provide a federal guarantee for public sector 
employees to bargain for better pay and 
benefits and the working conditions they 
deserve.”

Strengthen and Expand Unionization
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 “Ban state laws prohibiting unions from collecting 
dues or comparable payments from all workers who 
benefit from union representation that unions are 
legally obligated to provide.”

 “Create a cabinet-level working group that will 
solely focus on promoting union organizing and 
collective bargaining in the public and private 
sectors.”

Unionization (cont.)

25

 “Ensure workers can bargain with the employer that 
actually holds the power, including franchisors . . .”

 “Ensure that workers can exercise their right to strike 
without fear of reprisal.”

 Walmart decision

 “Expand long overdue rights to farmworkers and 
domestic workers.”

 “Extend the right to organize and bargain collectively 
to independent contractors.”

Unionization (cont.)

26

 Biden has stated his support for the Protecting  the  
Right  to Organize (“PRO”) Act.

 Proposed amendments to the NLRA.

 House passed PRO Act on February 6, 2020.

 Definitional Changes

 Narrow the definition of “supervisor.”

 Broadens definition of “employee.” 

PRO Act
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 Additional Protections

 Employers prohibited from permanently  
replacing striking employees. 

 Removes prohibitions on secondary strikes.

 Prohibits “right-to-work” laws and captive 
audience meetings.

 Mandatory arbitration for first contracts.

 Ends mandatory arbitration.

PRO Act (cont.)

28

 Union Elections

 Broad remedies for misconduct by employer 
(including mandatory recognition).

 Quicker elections

 Unfair Labor Practices

 Broader remedies (including 2x back pay)

 Creates a private right of action and attorneys’ 
fees (after NLRB investigates)

PRO Act (cont.)

29
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 Biden administration will likely promulgate an 
emergency temporary standard applicable to 
the COVID-19 pandemic.

 Enforcement will likely increase, especially with 
regard to COVID-19–related complaints.

OSHA Actions

31

 (1) Ensure all frontline workers, like grocery store 
employees, qualify for priority access to personal 
protective equipment (PPE) and COVID-19 testing 
based upon their risk of exposure to the virus, as 
well as child care assistance, and other forms of 
emergency COVID-19 support.

 (2) Expand access to effective personal protective 
equipment, including through use of the Defense 
Production Act.

Biden’s 4-Point Plan for Essential Workers

32

 (3) Establish and enforce health and safety 
standards for workplaces.

 (4) Enact premium pay for frontline workers 
putting themselves at risk.

Biden’s 4-Point Plan (cont.)
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 In January 2019, OSHA issued rules eliminating 
Obama-era e-filing requirement for Form 300 
(Log of Work-Related Injuries and Illnesses) and 
Form 301 (Injury and Illness Incident Report).

 Form 301A (Summary of Work-Related 
Injuries and Illnesses) still needed to be e-
filed.

 Biden administration will likely move to re-
implement e-filing requirements.

E-filing of OSHA Reports

34

Mandatory Arbitration Agreements
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 Endorsed by Supreme Court in Epic Systems 
Corp v. Lewis.

 Dramatic Increase:

 In 2017, 56% or 60 million non-union workers 
were subject to mandatory arbitration.

 By 2024, it is estimated that 83% or 95 
million non-union workers will be subject to 
mandatory arbitration.

 Source: Center for Popular Democracy

Move to Private Arbitration
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 Forced Arbitration Injustice Repeal (“FAIR”) Act

 Legislation introduced in 2019 that prohibits 
employers from requiring employees to sign pre-
dispute arbitration agreements as a condition of 
employment.

 Reinstate Fair Pay and Safe Workplaces Executive 
Order

 Obama-era EO that prohibits predispute
arbitration agreements for disputes arising out of 
Title VII of the Civil Rights Act or from torts 
related to sexual assault or harassment.

FAIR Act and Fair Pay EO

37

$15 Minimum Wage

38

 President-elect Biden previously called for a $15 
federal minimum wage. 

 Currently $7.25.

 Last increase in 2009.

 Other proposed changes by the President-elect:

 Elimination of the tip credit.

 Automatic increases.

$15 Minimum Wage

39



12/8/2020

14

Roundtable Discussion

40

 Mandatory vaccination policies

 Timing (FDA approval)

 Scope

 Exceptions (religious and medical)

 Alternatives (titer tests for antibodies)

Topics for Discussion

41

QUESTIONS?

Thank you.
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